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A. G. McBRIDE, Esquire, 524 Pacific Block, Seattle,

Washington,

H. E. FOSTER, Esquire, 708 New York Block,

Seattle, Washington,

Attorneys for Plaintiffs in Error.

BEN L. MOORE, Esquire, United States Attorney,

310 Federal Building, Seattle, Washington,
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United States Attorney, 324 Federal Building,
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Attorneys for Defendant in Error. [1*]

United States District Court, Western District of
Washington, Southern Division.

July Term, 1917.

No. 2376.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

LEONARD FOSTER, S. B. PHELAN, F. A. MAR-
TIN, J. PERRY, J. E. CASEY, W. HODGES
and P. MULLEN, Whose True Christian

Names are Unknown to the Grand Jury, and
Each One of Them,

Defendants.

*Page-number appearing at foot of page of original certified Transcript
of Record,
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Indictment.

The United States of America,

Western District of Washington,

Southern Division,—ss.

The grand jurors of the United States of America,

duly selected, impaneled, sworn and charged to in-

quire within and for the Southern Di\dsion of the

Western District of Washington, upon their oaths

present:

COUNT I.

That LEONARD FOSTER, S. B. PHELAN,
F. A. MARTIN, J. PERRY, J. E. CASEY, W.

HODGES, and P. MULLEN, whose true Christian

names are unknown to the grand jury, and each one

of them, on or about the tenth day of November,

A. D. one thousand nine hundred and seventeen, at

Camp Lewis, Pierce County, Washington, within

the Southern Division of the Western District of

Washington, and within the jurisdiction of this

court, when the L^nited States was at war with Ger-

many, did wilfully, knowingly, imlawfully and

feloniously make and convey false reports and false

statements with intent to interfere with the opera-

tion and success of the military and naval forces of

the United States, and to promote the success of its

enemies; contrary to the form of the statute in such

case made and pro\ided and against the peace and

dignity of the United States of America. [2]

COUNT 11.

And the grand jurors aforesaid, upon their oaths

aforesaid, do further present:
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That LEONARD FOSTER, S. B. PHELAN,
F. A. MARTIN, J. PERRY, J. E. OASEY, W.
HODOES and P. MULLEN, whose true Christian

names are unknown to the grand jury, and each one

of them, on or about the tenth day of November,

A. D. one thousand nine hundred and seventeen, at

Camp Lewis, Pierce County, Washington, within

the Southern Di\dsion of the Western District of

Washington, and within the jurisdiction of this

court, when the United States was at war with Ger-

many, did wilfully, knowingly, unlawfully and

feloniously cause and attempt to cause insubordina-

tion, disloyalty, mutiny, and refusal of duty in the

military forces of the United States to the injury of

the service of the United States; contrary to the

form and the statute in such case made and pro-

vided and against the peace and dignity of the

United States of America.

COUNT III.

And the grand jurors aforesaid, upon their oaths

aforesaid, do further present:

That LEONARD FOSTER, S. B. PHELAN,
F. A. MARTIN, J. PERRY, J. E. CASEY, W.
HODGES, and P. MULLEN, whose true Christian

names are unknown to the grand jury, and each one

of them, on or about the tenth day of November,

A. D. one thousand nine hundred and seventeen, at

Camp Lewis, Pierce County, Washington, within

the Southern Division of the Western District of

Washington, and within the jurisdiction of this

court, when the United States was at war with Ger-

many, did unlawfully, wilfully, knowingly and
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feloniously obstruct the recruiting and enlistment

service of the United States to the injury of the ser-

vice of the United States; contrary to the form of

the statute in such case made and provided, and

against the peace and dignity of the United States

of America. [3]

COUNT IV.

And the grand jurors aforesaid, upon their oaths

aforesaid, do further present:

That LEONARD FOSTER, S. B. PHELAN,
F. A. MARTIN, J. PERRY, J. E. CASEY, W.
HODOES and P. MULLEN, whose true Christian

names are unknown to the grand jury, and each one

of them, on or about the thirteenth day of Novem-

ber, A. D. one thousand nine hundred and seventeen,

at Camp Lewis, Pierce County, Washington, within

the Southern Division of the Western District of

Washington, and within the jurisdiction of this

court, when the United States was at war with

Germany, did wilfully, knowingly, unlawfully and

feloniously make and convey false reports and false

statements with intent to interfere with the opera-

tion and success of the military and naval forces of

the United States, and to promote the success of

its enemies; contrary to the form of the statute in

such case made and provided and against the peace

and dignity of the United States of America.

COUNT V.

And the grand jurors aforesaid, upon their oaths

aforesaid, do further present:

That LEONARD FOSTER, S. B. PHELAN,
F. A. MARTIN, J. PERRY, J. K CASEY, W.
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HODGES and P. MULLEN, whose true Christian
names are unknown to the grand jury, and each one
of them, on or about the thirteenth day of Novem-
ber, A. D. one thousand nine hundred and seventeen,
at Camp Lewis, Washington, within the Southern
Division of the Western District of Washington, and
within the jurisdiction of this court, when the
United States was at war with Germany, did wil-
fully, knowingly, unlawfully and feloniously cause
and attempt to cause insubordination, disloyalty,

mutiny, and refusal of duty in the military forces
of the United States to the injury of the service

[4] of the United States; contrary to the form of
the statute in such case made and provided and
against the peace and dignity of the United States
of America.

COUNT VI.

And the grand jurors aforesaid, upon their oaths
aforesaid, do further present:

That LEONARD FOSTER, S. B. PHELAN,
P. A. MARTIN, J. PERRY, J. E. CASEY, w!
HODGES and P. MULLEN, whose true Christian
names are unknown to the grand jury, and each one
of them, on or about the thirteenth day of Novem-
ber, A. D. one thousand nine hundred and seventeen,
at Camp Lewis, Pierce County, Washington, within
the Southern Division of the Western District of
Washington, and within the jurisdiction of this
court, when the United States was at war with
Germany, did unlawfully, wilfully, knowingly and
feloniously obstruct the recruiting and enlistment
service of the United States, to the injury of the
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service of the United States; contrary to the form

of the statute in such cases made and provided and

against the peace and dignity of the United States

of America.

CLAY ALLEN,
United States Attorney,

G. P. FISHBURNE,
Assistant United States Attorney.

[Endorsed]: No. 2376. United States District

Court, Western District of Washington. The

United States vs. S. B. Phelan et al. Indictment

for Violation, Section 3, Espionage Act. A True

Bill. J. R. Catlin, Foreman Grand Jury. Pre-

sented to the Court by the Foreman of the Grand

Jury in open Court, in the presence of the Grand

Jury, and filed in the U. S. District Court January

9, 1918. Frank L. Crosby, Clerk. By F. M. Harsh-

berger. Deputy. [5]

Demurrer.

And now come the above-named defendants and

demur to counts 1, 2, 3, 4, 5 and 6 of the indictment

in the above-entitled action for the reason that the

said counts 1, 2, 3, 4, 5 and 6 do not charge any of-

fense or crime against the laws of the United States,

and do not state facts sufficient to constitute a crime.

A. G. McBRIDE,
Attorney for Defendants.

(Filed Jan. 28, 1918.) [6]
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Journal Entry Showing Action of Court Upon the

Hearing of the Demurrer to Indictment.

At a regular session of the United States District

Court for the Western District of Washington,

Southern Division, held at Tacoma on the 28th

day of January, A. D. 1918, the Honorable

EDWARD E. CUSHMAN, United States Dis-

trict Judge, presiding, among other proceedings

had, were the following, truly taken and cor-

rectly copied from the journal of said court, to

wit:

No. 2376.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

LEONARD FOSTER et al.

This cause coming on at this time for a hearing

on demurrer to the indictment heretofore filed in

this cause, the United States being represented by

George P. Fishburne, Esq., Assistant United States

Attorney, and A. Gr. McBride, Esq., appearing for

the defendants herein, after hearing argument of

the same, the demurrer is overruled and exception

allowed, and attorney for plaintiff is required to

file and serve upon the attorney for defendants

herein before 5 o'clock P. M. of this day a bill of

particulars of the offenses charged. A motion be-

ing made by the attorney for the defendants for a

separate trial for each defendant, said motion w^as

denied and exception allowed. [7]
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Journal Entry of Arraignment and Plea.

At a regular session of the United States District

Court for the Western District of Washington,

Southern Division, held at Tacoma on the 14th

day of January, A. D. 1918, the Honorable

EDWARD E. CUSHMAN, United States Dis-

trict Judge, presiding, among other proceed-

ings had, were the following, truly taken and

correctly copied from the journal of said court,

to wit:

No. 2376.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

LEONARD FOSTER, JOHN B. PHELAN, FRED-
ERICK A. MARTIN, JAMES PERRY,
JOHN EDWARD CASEY, WILLIAM
HODGES and PATRICK MULLEN,

Defendants.

Arraignment.

Comes now on this 14th day of January, 1918, the

above-named defendants into open court, each in his

own proper person, and accompanied by A. G. Mc-

Bride, counsel for each and all of the defendants

herein, and being asked each as to his true name,

they answer that their true names are Leonard

Foster, John B. Phelan, Frederick A. Martin, James

Perry, John Edward Casey, William Hodges and

Patrick Mullen respectively, whereupon it is or-
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dered that this cause proceed under the names

herein given, and the reading of the indictment be-

ing waived, each defendant being interrogated

separately as to his plea, answers that he is not

guilty as in the indictment charged, whereupon trial

of this cause is set down for January 20, 1918, and

it is ordered that any motion or pleading desired to

be made by defendants or any of them, must be

made on or before January 28, 1918, whereupon

these defendants and each of [8] them are hereby

remanded into the custody of the United States

Marshal to await trial. [9]

Verdict.

WE, THE JURY EMPANELLED IN THE
ABOVE-ENTITLED CAUSE, FIND the following

named defendants: John B. Phelan, Wm. Hodges,

Leonard Foster, James Perry, Frederick A. Mar-

tin, John Edward Casey, Patrick Mullen, guilty as

charged in Count number I of the indictment herein,

and the following named defendants:

not guilty as charged in Count number I of the

indictment herein; and further find the following

named defendants: John B. Phelan, Wm. Hodges,

guilty as charged in Count number II of the indict-

ment herein, and the following named defendants:

Leonard Foster, James Perry, Frederick A. Martin,

John Edward Casey, Patrick Mullen, not guilty as

charged in Count number II of the indictment

herein; and further find the following named de-
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fendants: John B. Plielan, Wm. Hodges guilty as

charged in Count number III of the indictment

herein, and the following named defendants: Leon-

ard Foster, James Perry, Frederick A. Martin,

John Edward Casey, Patrick Mullen, not guilty as

charged in Count number III of the indictment

herein, and further find the following named de-

fendants: John B. Phelan, Wm. Hodges, Leonard

Foster, guilty as charged in Count number IV of

the indictment herein, and the following named de-

fendants: James Perry, Frederick [10] A. Mar-

tin, John Edward Casey, Patrick Mullen, not guilty

as charged in Count number IV of the indictment

herein, and further find the following named de-

fendants: John B. Phelan, Wm. Hodges, guilty as

charged in Count number V of the indictment

herein, and the following named defendants: Leon-

ard Foster, James Perry, Frederick A. Martin, John

Edward Casey, Patrick Mullen, not guilty as

charged in Count number V of the indictment herein,

and further find the following named defendants:

John B. Phelan, Wm. Hodges, guilty as charged in

Count number VI of the indictment herein, and

find the following named defendants: Leonard Fos-

ter, James Perry, Frederick A. Martin, John Ed-

ward Casey, Patrick Mullen, not guilty as charged

in Count number VI of the indictment herein.

JNO. W. BERRY,
Foreman.

(Filed Jan. 29, 1918.) [11]
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Motion for New Trial of Leonard Foster.

Now comes the defendant, Leonard Foster, and

moves the Court to set aside and vacate the verdict

of the jury heretofore returned in this cause and

grant to this defendant a new trial with the follow-

ing reasons, to wit

:

I.

The indictment heretofore returned by the grand

jury against this defendant does not charge this de-

fendant with the commission of an offense against

the laws of the United States.

II.

Count I of said indictment is wholly insufficient

in law upon its face.

III.

Count 2 of said indictment is wholly insufficient

in law upon its face.

VI.

Count 3 of said indictment is wholly insufficient

in law upon its face.

V.

Count 4 of said indictment is wholly insufficient

in law upon its face. [12]

VI.

Count 5 of said indictment is wholly insufficient

in law upon its face.

VII.

Count 6 of said indictment is wholly insufficient

in law upon its face.

VIII.

Irregularities occurring upon the trial and errors
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of law occurring upon the trial and duly excepted

to by this defendant which prevented this defendant

from having a fair trial.

IX.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury so returned against

this defendant.

X.

The verdict of the jury so returned seems to have

been returned on account of bias and prejudice.

XI.

The Court erred in charging the jury to the preju-

dice of this defendant.

XII.

The Court erred in refusing to give the jury the

instruction requested to be given by this defendant.

XIII.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury against this defend-

ant.

H. E. FOSTER,
Attorney for the Defendant Above Named.

(Filed Feb. 5, 1918.) [13]

Motion for New Trial of S. B. Phelan.

Now comes the defendant, S. B. Phelan, and moves

the Court to set aside and vacate the verdict of the

jury heretofore returned in this cause and grant to

this defendant a new trial with the following rea-

sons, to wit :
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I.

The indictment heretofore returned by the grand

jury against this defendant does not charge this de-

fendant with the commission of an offense against

the laws of the United States.

II.

Count 1 of said indictment is wholly insufficient

in law upon its face.

III.

Count 2 of said indictment is wholly insufficient

in law upon its face.

IV.

Count 3 of said indictment is wholly insufficient

in law upon its face.

V.

Count 4 of said indictment is w^hoUy insufficient

in law upon its face. [14]

VI.

Count 5 of said indictment is wholly insufficient

in law upon its face.

VII.

Count 6 of said indictment is wholly insufficient

in law upon its face.

VIII.

Irregularities occurring upon the trial and errors

of law occurring upon the trial and duly excepted

to by this defendant which prevented this defendant

from having a fair trial.

IX.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury so returned against

this defendant.
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X.

The verdict of the jury so returned seems to have

been returned on account of l)ias and prejudice.

XL
The Court erred in charging the jury to the preju-

dice of this defendant.

XII.

The Court erred in refusing to give the jury the

instruction requested to be given by this defendant.

XIII.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury against this defend-

ant.

H. E. FOSTER,
Attorney for the Defendant Above Named.

(Filed Feb. 5, 1918.) [15]

Motion for New Trial of F. A. Martin.

Now comes the defendant, F. A. Martin, and

moves the Court to set aside and vacate the verdict

of the jury heretofore returned in this cause and

grant to this defendant a new trial with the follow-

ing reasons, to wit:

I.

The indictment heretofore returned by the gi'and

jury against this defendant does not charge this de-

fendant with the commission of an offense against

the laws of the United States.

II.

Count 1 of said indictment is wholly insufficient

in law upon its face.
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III.

Count 2 of said indictment is wholly insufficient

in law upon its face.

IV.

Count 3 of said indictment is wholly insufficient

in law upon its face.

V.

Count 4 of said indictment is wholly insufficient

in law upon its face. [16]

VI.

Count 5 of said indictment is wholly insufficient

in law upon its face.

VII.

Count 6 of said indictment is wholly insufficient

in law upon its face.

VIII.

Irregularities occurring upon the trial and errors

of law occurring upon the trial and duly excepted to

by this defendant which prevented this defendant

from having a fair trial.

IX.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury so returned against

this defendant.

X.

The verdict of the jury so returned seems to have

been returned on account of bias and prejudice.

XI.

The Court erred in charging the jury to the preju-

dice of this defendant.

XII.

The Court erred in refusing to give the jury the
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instruction requested to be given by this defendant.

XIII.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury against this defend-

ant.

H. E. FOSTER,
Attorney for the Defendant Above Named.

(Filed Feb. 5, 1918.) [17]

Motion for New Trial of J. Perry.

Now comes the defendant, J. Perry, and moves the

Couii; to set aside and vacate the verdict of the jury

heretofore returned in this cause and grant to this

defendant a new trial with the following reasons,

to wit:

I.

The indictment heretofore returned by the grand

jury against this defendant does not charge this de-

fendant with the commission of an offense against

the laws of the United States.

II.

Count 1 of said indictment is wholly insufficient

in law upon its face.

III.

Count 2 of said indictment is wholly insufficient

in law upon its face.

IV.

Count 3 of said indictment is wholly insufficient

in law upon its face.

V.

Count 4 of said indictment is wholly insufficient
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in law upon its face. [18]

VI.

Count 5 of said indictment is wholly insufficient

in law upon its face.

VII.

Count 6 of said indictment is wholly insufficient

in law upon its face.

VIII.

Irregularities occurring upon the trial and errors

of law occurring upon the trial and duly excepted to

by this defendant which prevented this defendant

from having a fair trial.

IX.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury so returned against

this defendant.

X.

The verdict of the jury so returned seems to have

been returned on account of bias and prejudice.

XI.

The Court erred in charging the jury to the preju-

dice of this defendant.

XII.

The Court erred in refusing to give the jury the

instruction requested to be given by this defendant.

XIII.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury against this defend-

ant.

H. E. FOSTER,
Attorney for the Defendant Above Named.

(Filed Feb. 5, 1918.) [19]
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Motion for New Trial of J. E. Casey.

Now comes the defendant, J. E. Casey, and moves

the Court to set aside and vacate the verdict of the

jury heretofore returned in this cause and grant to

this defendant a new trial with the following rea-

sons, to wit:

I.

The indictment heretofore returned by the grand

jury against this defendant does not charge this de-

fendant with the commission of an offense against

the laws of the United States.

11.

Count 1 of said indictment is wholly insufficient

in law upon its face.

III.

Count 2 of said indictment is wholly insufficient

in law upon its face.

IV.

Count 3 of said indictment is wholly insufficient

in law upon its face.

V.

Count 4 of said indictment is wholly insufficient

in law upon its face. [20]

VI.

Count 5 of said indictment is wholly insufficient

in law upon its face.

VII.

Count 6 of said indictment is wholly insufficient

in law upon its face.

VIII.

Irregularities occurring upon the trial and errors
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of law occurring upon the trial and duly excepted

to by this defendant which prevented this defendant

from having a fair trial.

IX.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury so returned against

this defendant.

X.

The verdict of the jury so returned seems to have

been returned on account of bias and prejudice.

XI.

The Court erred in charging the jury to the preju-

dice of this defendant.

XII.

The Court erred in refusing to give the jury the

instruction requested to be given by this defendant.

XIII.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury against this defend-

ant.

H. E. FOSTER,
Attorney for the Defendant Above Named.

(Filed Feb. 5, 1918.) [21]

Motion for New Trial of W. Hodges.

Now comes the defendant, W. Hodges, and moves

the Court to set aside and vacate the verdict of the

jury heretofore returned in this cause and grant to

this defendant a new trial with the following rea-

sons, to wit:
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I.

The indictment heretofore returned by the grand

jury against this defendant does not charge this de-

fendant with the commission of an offense against

the laws of the United States.

11.

Count 1 of said indictment is wholly insufficient

of law upon its face.

III.

Count 2 of said indictment is wholly insufficient

of law upon its face.

IV.

Count 3 of said indictment is wholly insufficient

of law upon its face.

V.

Count 4 of said indictment is wholly insufficient

of law upon its face. [22]

VI.

Count 5 of said indictment is wholly insufficient

in law upon its face.

VII.

Count 6 of said indictment is wholly insufficient

in law upon its face.

VIII.

Irregularities occurring upon the trial and errors

of law occurring upon the trial and duly excepted to

by this defendant which prevented this defendant

from having a fair trial.

IX.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury so returned against

this defendant.
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X.

The verdict of tlie jury so returned seems to have

heen returned on account of bias and prejudice.

XI.

The Court erred in charging the jury to the preju-

dice of this defendant. [23]

XII.

The Court erred in refusing to give the jury the

instruction requested to be given by this defendant.

XIII.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury against this defend-

ant.

H. E. FOSTER,
Attorney for the Defendant Above Named.

(Filed Feb. 5, 1918.) [24]

Motion for New Trial of P. Mullen.

Now comes the defendant, P. Mullen, and moves

the Court to set aside and vacate the verdict of the

jury heretofore returned in this cause and grant to

this defendant a new trial with the following rea-

sons, to wit

:

I.

The indictment heretofore returned by the grand

jury against this defendant does not charge this de-

fendant with the commission of an offense against

the laws of the United States.

II.

Count 1 of said indictment is wholly insufficient

in law upon its face.
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III.

Count 2 of said indictment is wholly insufficient

in law upon its face.

IV.

Count 3 of said indictment is wholly insufficient

in law upon its face.

V.

Count 4 of said indictment is Avholly insufficient

in law upon its face. [25]

VI.

Count 5 of said indictment is wholly insufficient

in law upon its face.

VII.

Count 6 of said indictment is wholly insufficient

in law upon its face.

VIII.

Irregularities occurring upon the trial and errors

of law occurring upon the trial and duly excepted

to by this defendant which prevented this defend-

ant from having a fair trial.

IX.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury so returned against

this defendant.

X.

The verdict of the jury so returned seems to have

been returned on accomit of bias and prejudice.

XI.

The Court erred in charging the jury to the preju-

dice of this defendant.

XII.

The Court erred in refusing to give the jury the
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instruction requested to be given by this defendant.

XIII.

The evidence submitted is wholly insufficient to

sustain the verdict of the jury against this defend-

ant.

H. E. FOSTER,
Attorney for the Defendant Above Named.

(Filed Feb. 5, 1918.) [26]

Motion in Arrest of Judgment of Leonard Foster.

Now comes the defendant, Leonard Foster, and

moves the Court to arrest this proceeding, set aside

the verdict of the jury and discharge this defend-

ant for the following reasons, to wit:

I.

The indictment heretofore returned against him

by the jury and every count thereof, namely, Count

1, 2, 3, 4, 5, and 6, are each wholly insufficient and

not one of said counts contain sufficient stipulations

to sustain a verdict and judgment in this action

against this defendant.

H. E. FOSTER,
Attorney, for Defendant.

(Filed Feb. 9, 1918.) [27]

Motion in Arrest of Judgment oj S. B. Phelan.

Now comes the defendant, S. B. Phelan, and

moves the Court to arrest this proceeding, set aside

the verdict of the jury and discharge this defend-

ant for the following reasons, to wit

:
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I.

The indictment heretofore returned against him
by the juiy and every count thereof, namely Count

1, 2, 3, 4, 5, and 6, are each wholly insufficient and

not one of said ,counts contain sufficient stipulations

to sustain a verdict and judgment in this action

against this defendant.

H. E. FOSTER,
Attorney for Defendant.

(Filed Feb. 9, 1918.) [28]

Motion in Arrest of Judgment of F. A. Martin.

Now comes the defendant, F. A. Martin, and

moves the Court to arrest this proceeding, set aside

the verdict of the jury and discharge this defend-

ant for the following reasons, to wit

:

I.

The indictment heretofore returned against him

by the jury and every count thereof, namely Count

1, 2, 3, 4, 5, and 6, are each wholly insufficient and

not one of said counts contain sufficient stipulations

to sustain a verdict and judgment in this action

against this defendant.

H. E. FOSTER,
Attorney for Defendant.

(Filed Feb. 9, 1918.) [29]

Motion in Arrest of Judgment of J. Peny.

Now comes the defendant, J. Perry, and moves

the , Court to arrest this proceeding, set aside the
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Terdict of the jury and discharge this defendant for

the following reasons, to wit:

I.

The indictment heretofore returned against him
by the jury and every count thereof, namely Count

1, 2, 3, 4, 5, and 6, are each wholly insufficient and

not one of said counts contain sufficient stipulations

to sustain a verdict and judgment in this action

against this defendant.

H. E. FOSTER,
Attorney for Defendant.

(Filed Feb. 9, 1918.) [30]

Motion in Arrest of Judgment of J. E. Casey.

Now comes the defendant, J. E. Casey, and moves

the Court to arrest this proceeding, set aside the

verdict of the jury and discharge this defendant for

the following reasons, to wit

:

I.

The indictment heretofore returned against him
by,the jury and every count thereof, namely Count

1, 2, 3, 4, 5, and 6, are each wholly insufficient and
not one of said counts contain sufficient stipulations

to sustain a verdict and judgment in this action

against this defendant.

H. E. FOSTER,
Attorney

,
for Defendant.

(Filed Feb. 9, 1918.) [31]
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Motion in Arrest of Judgment of W. Hodges.

Now comes the defendant, W. Hodges, and moves

the Court to arrest this proceeding, set aside the

verdict of the jury and discharge this defendant for

the following reasons, to wit:

I.

The indictment heretofore returned against him

by the jury and every count thereof, namely Count

1, 2, 3, 4, 5, and 6, are each wholly insufficient and not

one of said counts contain sufficient stipulations to

sustain a verdict and judgment in this action against

this defendant.

H. E. FOSTER,
Attorney for Defendant.

(Filed Feb. 9, 1918.) [32]

Motion in Arrest of Judgment of P. Mullen.

Now comes the defendant, P. Mullen, and moves

the Court to arrest this proceeding, set aside the

verdict of the jury and discharge this defendant for

the following reasons, to wit

:

I.

The indictment heretofore returned against him

by the jury and every count thereof, namely Count

1, 2, 3, 4, 5, and 6, are each wholly insufficient and

not one of said counts contain sufficient stipulations

to sustain a verdict and judgment in this action

against this defendant.

H. E. FOSTER,
Attorney for Defendant.

(Filed Feb. 9, 1918.) [33] .
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Journal Entry Showing Action of Court on Motion

for New Trial and on Motion in Arrest of Judg-

ment.

At a regular session of the United States District

Court for the Western District of Washington,

Southern Division, held at Tacoma on the 9th

day of February, A. D. 1918, the Honorable

EDWARD E. CUSHMAN, United States Dis-

trict Judge, presiding, among other proceed-

ings had, were the following, truly taken and

correctly copied from the journal of said coui*t,

to wit:

No. 2376.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

LEONARD FOSTER, JOHN B. PHELAN,
FREDERICK A. MARTIN, JAMES
PERRY, JOHN EDWARD CASEY,
WILLIAM HODGES and PATRICK
MULLEN,

Defendants.

This cause coming on at this time for a hearing

on a motion for a new trial, the Government being

represented by George P. Fishburne, Assistant

United States Attorney, and A. G. McBride and

H. E. Foster appearing in behalf of the above-

named defendants, after hearing argument of coun-

sel
,

for both sides the motion for new trial was

denied and exception allowed. Thereupon a motion
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in arrest of judgment being made and argued, the

same was denied and exception allowed. [34]

Sentence of Defendants.

At a regular session of the United States District

Court for the Western District of Washington,

Southern Division, held at Tacoma on the 9th

day of February, A. D. 1918, the Honorable

EDWARD E. CUSHMAN, United States Dis-

trict Judge, presiding, among other proceedings

had, were the following, truly taken and cor-

rectly copied from the Judgment and Decree

record of said Court, to wit

:

2376.

UNITED STATES OF AMERICA,
Plaintiff,

No.

LEONARD FOSTER, JOHN B. PHELAN,
FREDERICK A. MARTIN, JAMES
PERRY, JOHN EDWARD CASEY,

" WILLIAM HODGES and PATRICK
MULLEN,

Defendants.

Sentence of Patrick Mullen.

Comes now on this 9th day of February, 1918, the

above-named defendant Patrick Mullen into open

court in his own proper person, and being informed

by the Court of the indictment heretofore returned

against him and of his conviction of record herein,
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he is asked whether he has any legal or just cause
to show why sentence,should not be passed upon him
and judgment had against him at this time, he noth-
ing says save as before he hath said.

Wherefore by reason of the law and the premises,
it is considered, ordered and adjudged that the de-
fendant Patrick Mullen is guilty of the crime of vio-
lation of Section 3 of the Espionage Act, and that
he be punished by being imprisoned in the United
States Penitentiary at McNeil Island, Washington,
or in such other prison as may hereafter be pro-
vided for the confinement of persons [35] con-
victed of offenses against the laws of the United
States, for the period of one year and one day, or
until he shall be otherwise discharged by law, Lnd
defendant is now hereby remanded into the custody
of the United States Marshal to carry this sentence
into execution, to which above sentence the defend-
ant Patrick Mullen by his attorney H. E. Foster ex-
cepted and exception was allowed.

Sentence of Frederick A. Martin.
Comes now on this 9th day of February, 1918, the

above-named defendant Frederick A. Martin 'into
open court in his oto proper person, and being in-
formed by the Court of the indictment heretofore
returned against him and of his conviction of rec-
ord herein, he is asked whether he has any legal or
just cause to show why, sentence should not be
passed upon Mm and judgment had against him at
this time, he nothing saying save as before he hath
said.
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Wherefore by I'eason of the law and the premises,

it is considered, ordered and adjudged that the de-

fendant Frederick A. Martin is guilty of the crime

of violation of Section 3 of the Espionage Act, and

that he be punished by being imprisoned in the

United States Penitentiary at McNeil Island, Wash-

ington, or in such other prison as may hereafter be

provided for the confinement of persons convicted

of offenses against the laws of the United States,

for the period of two years, or until he shall be

otherwise discharged by law, and defendant is now
hereby remanded into , the custody of the United

States Marshal to carry this sentence into execution,

to which above sentence the defendant Frederick A.

Martin by his attorney H. E. Foster excepted and

his exception was allowed. [30]

Sentence of John Edward Casey.

Comes now on this 9th day of February, 1918, the

above-named defendant John Edward Casey into

open court in his own proper person, and being in-

formed by the Court of the indictment heretofore

returned against him and of his conviction of record

herein, he is asked whether he has any legal or just

cause to show why sentence should not be passed

upon him and judgment had against him at this

time, he nothing saying save as before he hath said.

Wherefore by reason of the law and the premises,

it is considered, ordered and adjudged that the de-

fendant John Edward Casey is guilty of the crime

of violation of Section 3 of the Espionage Act, and

that he be punished by being imprisoned in the
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United States Penitentiary at McNeil Island, Wash-
ington, or in such other prison as may hereafter be

provided for the confinement of persons convicted

of offenses against the laws of the United States, for

the period of two years, or mitil he shall be other-

wise discharged by law, and defendant is now hereby

remanded into the custody of the United States

Marshal to carry this sentence into execution, to

which above sentence the defendant John Edward
Casey by his attorney H. E. Foster excepted and his

exception was allowed.

Sentence of James Perry.

Comes now on this 9th day of February, 1918, the

above-named defendant James Perry into open

court in his own proper person and being informed

by the Court of the indictment heretofore returned

against him and of his conviction of record herein,

lie is asked whether he has any legal or just cause

to show why sentence [37] should not be passed

upon him and judgment had against him at this

time, he nothing saying save as before he hath said.

Wherefore by reason of the law and the premises,

it is considered, ordered and adjudged that the de-

fendant James Perry is guilty of the crime of viola-

tion of Section 3 of the Espionage Act, and that he

be punished by being confined in the United States

Penitentiary at McNeil Island, Washington, or in

such other prison as may hereafter be provided for

the confinement of persons convicted of offenses

against the laws of the United States, for the period

of two years, or until he shall be otherwise dis-
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charged by law, and this defendant is now hereby

remanded into the custody of the United States

Marshal to carry this sentence into execution, to

which above sentence the defendant James Perry by

his attorney H. E. Foster excepted and his exception

was allowed.

Sentence of Leonard Foster.

Comes now on this 9th day of February, 1918, the

above-named defendant Leonard Foster into open

court in his own proper person, and being informed

by the Court of the indictment heretofore returned

against him and of his conviction of record herein,

he is asked whether he has any legal or just cause to

show why sentence should not be passed upon him

and judgment had against him at this time he noth-

ing saying save as before he hath said.

Wherefore by reason of the law and the premises,

it is considered, ordered and adjudged that the de-

fendant Leonard Foster is guilty of the crime of

violation of Section 3 of the Espionage Act, and

that he be confined in the United States Peniten-

tiary at McNeil Island, Washington, or in such

other [38] prison as may hereafter be provided

for the confinement of persons convicted of offenses

against the laws of the United States, for the period

of five years on each of Counts I and IV of the in-

dictment, said terms to run concurrently, or until

he shall be otherwise discharged by law, and this

defendant Leonard Foster is now hereby remanded

into the custody of the United States Marshal to

carry this sentence into execution, to which above
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sentence, the defendant by his attorney H. E. Fos-

ter excepted and his exception was allowed.

Sentence of John B. Phelan.

Comes now on this 9th day of February, 1918, the

above-named defendant John B. Phelan into open

court in his o\\ti proper person, and being informed

by the Court of the indictment heretofore returned

against him and of his conviction of record herein,

he is asked whether he has any legal or just cause

to show why sentence should not be passed upon him
and judgment had against him. at this time, he noth-

ing saying save as before he hath said.

Wherefore by reason of the law and the premises,

it is considered, ordered and adjudged that the de-

fendant John B. Phelan is guilty of the crime of

violation of Section 3 of the Espionage Act, and that

he be punished by being imprisoned in the United

States Penitentiary at McNeil Island, Washington,

or in such other prison as may hereafter be provided

for the confinement of persons convicted of offenses

against the laws of the United States, for the period

of five years on each of Counts I, II, III, IV, V and

VI of the indictment, said terms to run concur-

rently, or mitil he shall be otherwise discharged hy

law, and this defendant is now hereby remanded into

the custody of the United States Marshal to [39]

carry this sentence into execution, to which above

sentence, the defendant by his attorney H. E. Fos-

ter excepted and his exception was allowed.

Sentence of William Hodges.

Comes now on this 9th day of February, 1918, the
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above-named defendant William Hodges into open

court in his own proper person and being informed

by the Court of the indictment heretofore returned

against him in this cause and of his conviction of

record herein, he is asked whether he has any legal

or just cause to show why sentence should not be

passed upon him and judgment had against him at

this time, he nothing says save as before he hath

said.

Wherefore, by reason of the law and the premises,

it is considered, ordered and adjudged that the de-

fendant William Hodges is guilty of the crime of

violation of Section 3 of the Espionage Act, and that

he be punished by being imprisoned in the United

States Penitentiary at McNeil Island, Washington,

or in such other prison as may hereafter be pro-

vided for the confinement of persons convicted of

offenses against the laws of the United States for the

period of five years on each of Counts I, II, III, IV,

V and VI of the indictment, said terms to run con-

currently, or until he shall be otherwise discharged

by law, and this defendant is now hereby remanded

into the custody of the United States Marshal to

carry this sentence into execution, to which above

sentence the defendant William Hodges, by his at-

torney H. E. Foster excepted and his exception was

allowed. [40]

Bill of Exceptions as Amended and Settled.

BE IT KEMEMBERED that heretofore and on,

to wit, January 29, 1918, at the hour of 10:00 o'clock
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A. M., the above-entitled cause came regularly on for

trial in the above court, and before the Honorable

EDWARD E. CUSHMAN, Judge of said court,

and a jury.

The plaintiff appearing by Geo. Fishburn, Esq.,

and Major Strong, its attorneys and counsel.

The defendants appearing in person and by H. E.

Foster, Esq., and A. G. McBride, Esq., their attor-

neys and counsel.

And thereupon the following proceedings were

had and done, to wit: [41]

The jury having been duly empaneled and sworn,

and counsel for plaintiff having made his opening

statement to the jury, the plaintiff thereupon intro-

duced testimony as follows:

Mr. FISHBURN.—May it please the Court, as to

this bill of particulars of Mr. McBride, I didn't have

an affidavit on the bill of particulars.

Mr. McBRIDE.—Oh, I waive that.

Mr. FISHBURN.—And you also admit you were

served?

Mr. McBRIDE.—Well, I endorsed that on the

original service, yes.

Mr. FISHBURN.—I just wanted to get that

straight.

Whereupon adjournment was taken until 2:00

o'clock P. M.

[42]
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TUESDAY AFTERNOON SESSION.

January 29, 1918, 2:00 o'clock P. M.«*** *****
Mr. McBRIDE.—If it please the Court, I desire

to move your Honor to put the witnesses under the

rule.

The OOUET.—Very well. The witnesses on both

sides, both the witnesses for the prosecution and

those for the defense, will leave the room and remain

without the room during the progress of the trial.

The attorney on each side will see that his witnesses

obey the order.

Testimony of Jack W. Browne, for Plaintiff.

JACK W. BROWNE, produced as a witness on

behalf of the plaintiff, being first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. FISHBURN.)
Q. State your name to the reporter.

A. Jack W. Browne.

Q. Now, Mr. Browne, where have you lived up un-

til the time you went into the army?

A. Here in Tacoma, off and on.

Q. How long were you a resident of Tacoma, sir?

A. About twenty-five years.

Q. Mr. Browne, how long have you been in the

army % A. This last time ?

Q. This last time.

A. Seven months—eight months.

Q. Were you in the army before this time, Mr.
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(Testimony of Jack W. Browne.)

Browne? [43] A. Yes, sir.

Q. When were you there? A. '98 to 1902.

Q. And were you in the service, active service ?

A. Yes, sir.

Q. Where did you serve, sir?

A. Down in the Philippines.

Q. In what capacity, sir?

A. I was a private up to sergeant major, and then

commissioned in 1901.

Q. Mr. Bro^Tie, when did you receive your com-

mission from the Government this last time ?

A. In the month of August.

Q. And you have been in the service ever since

and are still in the service at Camp Lewis ?

A. Yes, sir.

Q. Now, Mr. Browne, were you in the service dur-

ing the month of November, 1917?

A. Yes, sir.

Q. I will ask you whether or not you recall a con-

versation that took place among some of the defend-

ants about November 13, 1917? A. Yes, sir.

Q. Now, I will ask you, Mr. Browne, who was

present. Tell the jury briefly what transpired that

night, please, that day, whatever it was.

A. Lieutenant John and Private Voss-

berg and myself went down to the barracks occupied

by the civilian employees of Hurley-Mason Com-

pany. As we understood, there had been some

—

things going on there by the I. W. W.'s— [44]

Mr. McBRIDE.—We object to that, your Honor.

The COURT.—Objection sustained. You need
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(Testimony of Jack W. Browne.)

not tell why you went down. You were asked to tell

what happened.

A. (Continuing.) AYe went down into this bunk-

house. Lieutenant and myself went in first.

We were dressed in civilian clothes, and asked some

of the men aromid there if we could get a bunk that

night, as we had just come from east of the moun-

tains, and had been in Seattle, and we understood

we could get work at the Ai*my Post, good pay and

didn't have to work for it. We were told that we

could get a bunk, and just to pick out any bunk

there. Lieutenant and myself set down on

the bunk occupied by Mullen. Lieutenant

and myself entered into conversation with Mullen,

and shortly afterwards, before the conversation with

Mullen, or before Mullen had left, a man b}^ the

name of Foster came up and sat on the bunk and

joined in the conversation.

By Mr. FISHBURK.— (Q.) I will ask you

whether or not Lieutenant made notes of it.

A. Yes.

Q. And did he afterwards

—

A. Not at the time, but immediately afterwards.

Q. Immediately afterwards he made notes. And

did he go over these notes with you and the other

gentleman inunediately after this occurred?

A. Yes, sir.

Mr. McBRIDE.—It seems to me, your Honor,

this is very leading.

The COURT.—Objection overruled. It is pre-

liminary.
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(Testimony of Jack W. Browne.)

By Mr. FISHBURN.— (Q.) I will ask you

whether or not you compared notes and discussed

exactly what occurred immediately [45] after you

got away from there ? A. We did.

Q. And I will ask you whether or not that was

written do\\Ti, what was the correct conversation as

taking place written down right immediately'?

A. It w^as.

Q. (Handing paper to witness.) And I will ask

you to examine between the points that are marked

and state whether or not—refresh your memory

from that—whether or not that is what you remem-

ber as being said on that occasion. Do you care to

use this while stating what was said'?

A. I think not.

Q. State to the jury exactly what was said, please.

The COURT.—Foster is one of the defendants

named ?

Mr. FISHBURN.—Foster is one of the defend-

ants.

Q. Would you indicate which one?

A. The last man on this end of the row with his

hand up to his face. Foster said that he didn't see

why these men allowed themselves to be drafted into

the service, they didn't have to do it, the God damn

President had no right to draft them in, and worse

words than that in regard to the President ; and that

the jflag was nothing but a God damn rag anyway;

and all they wanted was for the men to go over there,

and when they came back the bread lines would be

longer and their bellies would be up against their back
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(Testimony of Jack W. Browne.)

bones, then would be the time when the I. W. W.'s

could step in and get all the men they wanted. What
they wanted was power, and they figured that way
they would get more power, if this thing had to be

done, but at the same time the President was all

these different names for [46] wanting to fight

the Germans, and it didn't have to be done anj^way.

Q. What, if an}i:hing, was said about their having

a delegate at Camp Lewis ?

A. We told them, and myself, that we had

lost our cards, or they had been taken away from us

at Aubura, and I asked Foster if it wasn't possible

to get another card around there, we were perfectly

willing to pay for another card. He said that there

was a delegate in the building, thought he was there

anyway, and got up and looked aromid and didn't

find him, and said he was possibly in the next bunk-

house. Anyway we didn't see the delegate. There

was supposed to be a delegate there.

Q. Did you hear anything else by any of the other

defendants there?

A. Mullen was there in the first part of the con-

versation and joined in with Foster. A man by the

name of Casey was standing up

—

Mr. McBRIDE.—Now, may it please the Court, I

desire to object to testimony that connects anyone

with this offense except Foster and Hodges. Hodges

is the man that is referred to as ''Duke." Now,

your Honor will remember yesterday in passing on

the demurrer to the indictment that I complained

that the charge in the indictment was so indefinite
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and uncertain that I was unable to prepare my case
tor trial, or to ascertain what evidence might be
necessary on the part of the defense. Your Honor
then ordered that a bill of particulars be prepared
and served by 5:00 o'clock, and by 5:00 o'clock the
bill of particulars was served. A copy of it has been
filed by [47] the clerk of this court. Now in that
bill of particulars and in this case the name 'of Fos-
ter and Hodges appear, but no others, no others ex-
cept those two. Now, it seems to me that after re-
quiring that a bill of particulars should be served on
us for the purpose of apprising us of the nature of
the charge that was against us, for the purpose of
giving us, in the short time of from 5:00 o'clock
last evening until 10:00 o'clock this morning, to pre-
pare for trial, that we ought to have been apprised
your Honor, of the nature of the charge against
these five other defendants. And we object, your
Honor, to any testimony against these five men that
are not named in this bill of particulars.

(Argument.)
Mr. FISHBURN.-If it please the Court, the bill

of particulars was prepared in the short time that
we had here. I had about ten or fifteen minutes
to prepare it, and there might have been an item
or two that connects up with the whole case that I
did leave out of the bill of particulars, but I don't
see how that could be a cause. The whole matter
has been gone into, as stated at length, before the
United States Commissioner, and they are apprised
of the facts and this man puts off bringing in or
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(Testimony of JacE W. Browne.)

making a motion for a bill of particulars until just

the day before, and

—

The COUET.—That is sufficient. Objection

oven-uled.

Mr. McBRIDE.—^We preserve an exception, your

Honor.

By Mr. FISHBURN.— (Q.) Kindly state what

was said by anyone else.

A. While this conversation was going on in this

bunkhouse and on this bunk Mullen and Foster and

Lieutenant [48] and myself, and a man
by the name of Casey, was ^ walking around and join-

ing in the conversation and agreeing with every-

thing that we said. We were siding T\ath Mullen

and Foster, and every now and then Casey would

step in and say—make it very emphatic the other

men were right.

Q. State whether or not there was anything else

to call your attention to any of the rest of the seven

men there.
,

A. Yes, they were all round and would come in as

a bunch of men would come in. Every now and

then one would come in and have something to say

and. go out, and Avalk around, and lie dowTi on the

bunk, and then another man would come in ; be three

or four men at the time.

Q. I will ask you whether or not you are familiar

with the faces of all seven of those men there.

Mr. McBRIDE.—Now, may it please the Court,

all this testimony will go in over our objection and

exception. The record may show that

—
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The COURT.—Objection overruled.

Mr. McBRIDE.— —so I need not take up the
time of the Court to object as he proceeds, that it all

goes in over our objection.

Mr. FISHBIIRN.—That is satisfactory to be un-
derstood, on this one phase of it.

Mr. McBRIDE.—Very well.

The COURT.—Proceed.
By Mr. FISHBURN.-(Q.) Mr. Browne, state

whether or not you recall any specific conversation
from anyone besides Casey, Foster and Mullen
and

—

The COURT.—I didn't understand the witness
answered your question about whether he recognized
these seven faces [49] that are here in court as
among the men taking part in the conversation
The WITNESS.—Yes, I did.

By Mr. FISHBURN.-(Q.) State whether or
not you recognize these men.

A. I recognize them.

Q. And state whether or not those were the seven
that were indicated by you as being the men who
were taking active part that day when arrested.

A. The ones that I remember mostly are Mullen
Foster, Casey, and the others were just around.

Q. Joining in ? A. Yes.

Q. Did any of them differ with this proposition^
A. No.

Q. All of them chimed in with it?

A. All of them.

Q. Yes. I wiU ask you, Mr. Browne, whether or
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not you were present when these men were—when

the property- was taken off of the men or out of the

bunks? A. Yes, sir.

Q. I will ask you to examine this (handing papers

to witness). This is in the same condition, with the

exception of that that the Government deemed mate-

rial to the case w^as put in an envelope so as not to

flood up the, record—I will ask you whether or not

you recognize that as being the property taken from

Jack Phelan.

A. That night as we searched them we wrote their

names on their packages, and this looks like the

package referred to.

Q. Yes, sir. I will ask that this be marked Plain-

tiff's [50] Exhibit ''A." I will just ask that

this portion, that you mark this for identification as

Identification "1" and that you mark this portion

of it as exhibit "A."

Mr, McBRIDE.—I would like to have the oppor-

tunity to examine this before it is introduced.

Mr. FISHBURN.—If it please the Court, I de-

sire to offer in evidence exhibit 1, and if your Honor

desires me, to save time, I can state briefly what is

in it.

The COURT.—Counsel is entitled an opportunity

to look at it.

Mr. FISHBURN.—All right.

Mr. McBRIDE.—Now, if it please the Court, here

is a pamphlet entitled "Preamble and Constitution

of the Industrial Workers of the World." I want
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to object to that, your Honor, because it is simply

opening up

—

The COURT.—Are you objecting on the ground it

has not been sufficiently connected with any of the

defendants, or that it is irrelevant *? What is the

ground of your objection?

Mr. McBRIDE.—That it is irrelevant.

The COURT.—You are not objecting on the

ground he hasn't sufficiently connected it with any

of the defendants?

Mr. McBRIDE.—Well, I did propose to examine

him on that question.

The COURT.—WeU, I will sustain the objection

until this particular bit of evidence is connected

with some one of the defendants.

Mr. McBRIDE.—I was intending to examine on

that.

Mr. FISHBURN.—I didn't understand your

Honor.

The COURT.—Well, because a lot of papers w^ere

put in an envelope there at that time, and nobody

said the envelope [51] is still in the same shape

in which—I haven't understood yet where this

paper came from, this bunch that you are offering.

Mr. FISHBURN.—The difficulty of it is this evi-

dence was examined by me after it came into my
possession, and it was put in evidence before the

United States Commissioner, and I can get the

United States Commissioner here to show that it

was in the same condition he handed it over to me,

and I offer to prove—^I am not trying to get it in
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the record now, but I will later offer to prove by

E. E. Brockway these papers were in exactly the

same condition he offered them to me as when they

were offered in evidence before the United States

Commission in his court. Maybe Lieutenant Browne

can connect up these different pamphlets, whether

or not he could identify these as coming from Phelan

or not. If not I can have Mr. Brockway to state

the papers were in this condition.

The WITNESS.—Not from these things as they

are right now. These cards with this man's name

on were marked immediately before these men left

the building.

The COURT.—In whose particular writing is

that particular one marked?

Mr. FISHBURN.—This particular one here, this

envelope, is my mark. After examining all the evi-

dence that was taken from Jack Phelan I segre-

gated it and took it from the envelope and examined

it and put it back in the Phelan envelope. Then Mr.

Brockway would have to show

—

The COURT.—Did he mark the exact Phelan en-

velope when it came off of Jack Phelan ?

The WITNESS.—Lieutenant Parent. [52]

By Mr. FISHBURN.— (Q.) AAHiere is Lieuten-

ant Parent? A. In France,, supposedly.

Q. Now, I will ask you

—

The COURT.—(Q.) He is the only one who

would know where those papers came from?

A. No, sir ; we were all there together leaning over
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a table, and I saw Parent mark—and, in fact,

marked some myself.

By Mr. FISHBURN.—(Q.) And this is the en-

velope ,they were marked in, War Department en-
velope? A. Yes.

,Q. And pnt in this envelope and all put in there

in a big bunch together? A. Yes, sir.

Q. And you didn't study, of course, which ones
went in which, except you saw them marked, the
ones that came off the different men?
A. Yes, sir.

Mr. McBRIDE.—I am going to object to that

manner of examining a witness.

The COURT.—Sustain the objection.

By Mr. FISHBURN.-^(Q.) I wiU ask you
whether or not this appears to be the Jack Phelan—
as near as you can recollect, I will ask you whether
or not that is the exhibits taken from Phelan?
A. Yes.

Mr. FISHBURN.—Now, if the Court please, I
again offer in evidence just these exhibits that are
marked, that are segregated from this Phelan en-
velope.

The COURT.— (Q.) Do you say they came off of

Jack Phelan, the defendant Phelan? [53]

A. Yes, sir.

The COURT.—(Q.) You say that of your own
knowledge after examining them ? A. Yes sir.

The COURT.—Objection overruled and they will

be adraitted.

Mr. McBRIDE.—Well, I am not making an ob-
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jection now. I would like to examine on that ques-

tion that your Honor asked.

Mr. FISHBURX.—You want to examine the ex-

hibit or the witness?

Mr. McBRIDE.—The witness as to him identify-

ing this exhibit "A" that is now offered in evidence.

The COURT.—You may examine.

By Mr. McBRIDE.—It is our contention, your

Honor, that pai*t of this was not his, and it might

have been mixed up in some way or other.

Q. Now, you testify inider oath that belonged to

Mr. Phelan and that you took that off of his person %

A. I testify under oath that I took the bag

marked "Jack W. Phelan," and with it a number

of papers.

Q. You mean yourself? A. Yes.

Q. You testify that you took that off of Jack

Phelan? A. Yes, sir.

Q. But you wouldn't testify now that you took

that off of him, would you (showing paper to wit-

ness) ? A. Not that one.

The COURT.—You better identify those things.

(Laughter among the audience.)

The COURT.—The marshal will clear the room

of everybody you don't know. [54]

(Courtroom cleared of spectators.)

By Mr. McBRIDE.— (Q.) Can you testify that

particular thing was taken off of Phelan (showing

something to witness) ? A. I think I can, yes.

Q. Well, do you ? A.I do, yes.

Q. What marks are on there different from an-
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other book like that that you can say it was taken

off of Phelan %

A. Because I remember distinctly the I. W. W.
book and the by-laws and constitution as I thought

they were at that time. Those two I will positively

identify (indicating).

Q. But you wouldn't identify this positively (in-

dicating) ?

A. No, not unless they were all together.

Q. Now, do you positively identify that (indicat-

ing) ? A. No.

Q. You wouldn't say as to that. Now, there is

two you wouldn't say positively to. Now, would

you testify positively that was taken off of Phelan

(indicating) ? A. No.

Q. You wouldn't. There is another. Now, I will

object to the introduction of this—what do you call

that?

Mr. FISHBURN.—I. W. W. card.

Mr. McBRIDE.—I. W. W. card, and also this

book, Preamble and Constitution of the Industrial

Workers of the World, but I do so on the theory,

your Honor, that it is incompetent, irrelevant and

immaterial, and it simply raises the question of the

trial of the I. W. W. in this case, which, it seems

to me, ought to be eliminated.

The COURT.—It is not on the ground he hasn't

identified it?,

Mr. McBRIDE.—Those two he does identify

(indicating). [55]

The COURT.—Well, I will overrule your objec-
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tion; but, gentlemen of the jury, we are not pro-

posing to try I. AV. AV.'s, or anybody because they

belong to that society, or try the society, but these

conversations that the witnesses testify to, and that

are set out in the bill of particulars, they concern

the I. W. W.'s, and there is some evidence here that

these defendants, including Phelan, were there in

that bunch of men that were talking, and giving ac-

quiescence to and backing up with their presence

and their approval of what was said by some of

these individuals. Now, the fact that I. W. W. 'ism

was in part the subject of the conversation, the fact

that this man Phelan had some of that literature

on him, an I. W. W. card and the constitution and

by-laws, that would be a circumstance that might

or might not tend to identify him as being probably

a person who would be there and might approve

some of the things that were said about the I. W.

W.'s. Other than that it has no weight that I can

see.

Mr. FISHBURN.—Now, may it please the Court,

I don't want to take up the Court's time, and so I

will reserve ,till later, if I understand the Court's

ruling, to bring in Mr. Brockway to swear these were

in the same condition that they were when they were

offered in evidence.

The COURT.—I will rule on that when I see

what the evidence is.

By Mr. FISHBURN.— (Q.) Now I will ask you

this question just to be sure and see if I have it

straight. Mr. Browne, as I understand you, your
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identification of these two is positive (indicating),

but the other you can only identify as being about

this size in an envelope of this sorf? [50]

A. Yes, and placed in that envelope and written

on it by Lieutenant Parent.

The COURT.—Mr. McBride, on account of the

disturbance created a few moments ago I asked to

have the room cleared. If there are any members

of the family of any of these defendants that were

in the audience that have been put out, why, you will

give the marshal their names and they will be

allowed to be in here as members of their family, if

there are any such.

Mr. McBRIDE.—Yes, I thank you. I don't

think there are any of them, though.

Mr. FISHBURN.—Now I will again offer in evi-

dence these additional exhibits 1, as I say, your

Honor, on the theory that they were part of this en-

velope, that's all.

The COURT.—Well, the objection will be sus-

tained at this time.

Mr. FISHBURN.—All right, sir. I will ask the

clerk if he would kindly identify, mark for identifi-

cation, these two exhibits, these three exhibits (indi-

cating), as one; just mark them as one identification

and put them in an envelope, put them in this en-

velope, please (indicating), and call them exhibit 1

so that I can, connect up with them later.

The CLERK.—These are admitted (indicating) ?

Mr. FISHBURN.—They are excluded. And

mark them for Identification "1" to be admitted
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later. These (indicating) are the exhibits, and I

will ask the clerk kindly to mark these exhibits as

one exhibit.

Mr. McBRIDE.—Your Honor, we will preserve

an exception to the ruling of the Court on the ad-

mission of those two [57] exhibits.

The COURT.—Exception allowed.

(Papers referred to received in evidence, marked

Plaintiff's Exhibit 1 and made a part of the record

herein.

)

By Mr. FISHBURN.— (Q.) Now, I will ask you,

Mr. Browne, to examine this Identification "2" and

state where you saw that. Examine the name of it.

A. I saw that taken from Hodges, or "Duke."

The COURT.—That is identified, is it?

Mr. FISHBURN.—That is identified as Identifi-

cation "2."

Q. You saw Identification "2" taken from

Hodges?

A. Yes, sir ; because I looked at that magazine be-

fore we left the building, and I remember the razor.

He wanted the razor taken so it wouldn't be stolen.

Mr. FISHBURN.—We desire to offer in evidence

all of Identification '*2," with the exception of this

part of it, which is just merely a razor and a meal

ticket; the International Socialist Review of Will-

iam Hodges. We offer that in evidence as the sec-

ond exhibit of the Goveniment.

The COURT.—What is there there besides the

Social Review?

Mr. FISHBURN.—A card, one of those cards.
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Mr. McBRIDE.—An I. W. W. card.

Mr. FISHBURN.—We offer this in evidence and

ask the clerk just to tie this on and mark it as one

exhibit, tie it together with a band, this exhibit, sec-

ond exhibit. Offer them both as one.

The COURT.—There being no objection it will

be admitted.

(Papers,referred to received in evidence, marked

Plaintiff's Exhibit 2 and made a part of the record

herein.) [58]

Mr. McBRIDE.—This photograph and the razor

—

Mr. FISHBURN.—Take that back; just keep

those.

Mr. McBRIDE.—Yes.
Mr. HODGES.—There is a large pocket-knife

also.

Mr. FISHBURN.—That is in my office.

The COURT.—Don't interrupt the proceedings

of the court to get it.

Mr. FISHBURN.—Excuse me, your Honor.

Q. I will ask you to examine this (handing pack-

age to witness).

A. Yes, that was Casey's. That was the only

thing he had.

The COURT.— (Q.) That was the only thing who

had?

A. Casey. That was Casey's. That was the only

thing he had.

Mr. FISHBURN.—I offer this as another exhibit.

Mr. McBRIDE.—Has it been marked for identifi-

cation?
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Mr. FISHBURN.—No, I am going to offer it as

an exhibit. It is just another one of those I. W. W.
cards, sir.

The COURT.—It may be admitted.

Mr. McBRIDE.—We object to that as incompe-

tent, irrelevant and immaterial.

The COURT.—Objection overruled.

Mr. McBRIDE.—We except.

The COURT.—Allowed.
(I. W. W. card referred to received in evidence,

marked Plaintiff's Exhibit 3 and made a part of

the record herein.)

Mr. FISHBURN.—We offer in evidence the

whole of this

—

Q. I will ask you to examine this, the contents of

that, just look through it, the one marked "Pat Mul-

len," an envelope marked "Pat Mullen" (handing

package to witness).

A. Yes, that was taken from Pat Mullen. It set

on his bunk. [59]

The COURT.—Mr. McBride, I will be taking a

recess in about ten minutes, and I will defer ruling

on that until after you have examined it, and you

can examine it during recess.

Mr. McBRIDE.—Yes, sir.

Mr. FISHBURN.—Then shall I proceed with an-

other exhibit?

The COURT.—Yes, proceed. Proceed with the

witness.

By Mr. FISHBURN.— (Q.) Examine that and

state what that is (handing package to witness).
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A. Yes, that's Foster's.

Mr. FISHBUEN.—We offer this in evidence.*

The COURT.— (Q.) Well, do you mean you saw

it taken off of Foster?

A. I took it ofe of him myself, sir.

Mr. McBRIDE.—I also want to examine this, your

Honor.

The COURT.—That shouldn't take very long.

Mr. McBRIDE.—No. Come forward, Foster.

(Foster examines package). We have no objection

to this of Foster.

The COURT.—It may be admitted.

(Papers referred to received in evidence, marked

Plaintiff's Exhibit 4 and made a part of the record

herein.)

By Mr. FISHBURN.— (Q.) I will ask you to

examine ''J. Perry," this marked ''J. Perry, Room

7," and will state to you the condition is the same

except this rubber band wrapped around certain por-

tions of the evidence.

A. I remember that parcel, but I didn't take it off

of him myself. I don 't remember who did it. How-

ever I do remember that parcel.

The COURT.— (Q.) By that do you mean you

remember everything in it, or just as a parcel?

A. No, just the way it lo'oked. It was a parcel

of that kind. [60] That book and—

The COURT.—(Q.) Is there any particular part

of it you remember?

A Yes I remember this (indicating).

The COURT.-(Q.) Well, put that out to one
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side. Anything else there you remember?
A. I remember I looked at that (indicating).

Here is another preamble that we saw, and it is the

same as the other, so we put it right back again.

The COURT.—Well, take that out, then.

The WITNESS.—Looked at the card (indicat-

ing).

By Mr. FISHBURN.— (Q.) How about that song

book?

A. Oh, yes, that song book; I remember that.

The COURT.— (Q.) You say those all came off

of who? A. Perry.

Mr. FISHBURN.—Now, may it please the Court,

I offer, with the exception of these pieces of prop-

erty (indicating), we offer all these four in evidence

as one exhibit.

Mr. McBRIDE.— (Q.) Who is this from, Mullen?

Mr. FISHBURN.—This is J. Perry.

Mr. McBRIDE.—Now, I object to that, your

Honor.

The COURT.—Is he one of the defendants?

Mr. McBRIDE.—For the reason it is incompe-

tent, irrelevant and immaterial, and also for the fur-

ther reason, your Honor, that in the bill of particu-

lars there is no mention made of Perry.

The COURT.—The objection will be overruled

and it will be admitted, but the jury will understand

that the same instruction I gave you a while ago ap-

plies to all of these things. [61]

(Papers referred to received in evidence, marked
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Plaintiff's Exhibit 5 and made a part of the record

herein.)

Mr. McBRIDE.—Now, your Honor, I desire es-

pecially at this time to move to strike out that song

book. Now, the same question was up before the

Court in the Seattle trial so that I know about the

song, and, your Honor, it could have no tendency,

if your Honor would examine it, it would have no

tendency or no good in the trial, except to poison and
prejudice the jury against the defendant. It is the

only object and aim that it could fulfill.

The COURT.—Objection will be overruled.

Gentlemen, you must understand that each one of

these counts in the indictment refers to their doing

certain things with a certain intent, the intent to

destroy the military and naval forces or service of

the United States, and the intent to do this, the in-

tent to do that. Now, these things are admitted, as

I explained to you, that they might be of value or

might not be of value as identifying these men as

being men who would likely approve of what these

other men were saying. Objection overruled.

Mr. McBRIDE.—We will except.

The COURT.—Allowed.
Mr. FISHBURN.—Now, may it please the Court,

he says this (indicating) may go in.

Mr. McBRIDE.—^Yes, there is no objection to it.

Mr. FISHBURN.—I offer merely these two

copies. The rest of it has no bearing in the case at

all.
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Mr. McBRIDE.—Then you better give that back

to him.

Mr. FISHBURN.—Yes.
The COURT.—Those two you are now speaking

of referring to whom? [62]

Mr. FISHBURN.—To Pat Mullen and—
The COURT.—Those are the exhibits Mr. Mc-

Bride asked time to examine?

Mr. FISHBURN.—Yes, sir; and he says there

will be no objection to their going in.

The COURT.—That go in the envelope that is

marked ''Mullen"?

Mr. FISHBURN.—Yes, put that in the envelope

marked ''Mullen."

(Papers referred to received in evidence, marked

Plaintiff's Exhibit 6 and made a part of the record

herein.)

Q. Now, I will ask you, Mr. Browne, to examine

the data here, and will state that it is in the same con-

dition, with the exception that within this rubber

here is all the Government will desire to offer in

proof. This much of it (indicating) is left out, we

won't offer. State whether or not you remember

anything taken from F. A. Martin.

A. I remember there was a large bunch of papers

taken from Martin, as I. W. W. papers, and clip-

pings, and that sort of thing, and if that is the same

parcel I could identify it, but I couldn't identify it

separately and distinctly.

Q. Well, is this the card (indicating) ?

A. Yes.
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Q. State whether or not these pamphlets were
folded up and marked at that time, or how they were.

A. They were. They were folded up and marked
with one of our envelopes.

Q. Does that look like your envelope (showing) ?

A. Yes.

Mr. FISHBURN.—Now, at recess if you desire

to go through this

—

Mr. McBRIDE.—I don't think it is necessary to

go through it with that identification. [63]

The COURT.—Objection sustained on the present
identification.

Mr. McBRIDE.—We object, of course.

The COURT.—Through with the witness?

By Mr. FISHBURN.— (Q.) I will ask you to

state, Mr. Browne, with regard to this matter that
was taken—that is all until after recess, your Honor.
The COURT.—You through with your examina-

tion?

Mr. FISHBURN.—I would like, if it please the
Court, if the Court could adjourn at this time, for
me to identify this.

The COURT.—Take a fifteen minute recess.

(RECESS.)
By Mr. FISHBURN.—(Q.) Mr. Browne, where

did this conversation take place on the cantonment ?

A. In some buildings that were occupied by the

laborers north of where the trains are situated.

That is two-thirds the length of the north side of

the cantonment, out in the heavy artillery brigade
part.
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Q. State whether or not that place was a part of

the cantonment. A. Yes, it was.

Q. And what is the use to which it is put now?
A. Stables and corrals.

Q. Now, Mr. Browne, state what, if anything, was

said with regard to the men obeying orders, or some-

thing of that kind? What, if anything, was said

about the men being bossed or commanded around

by any of those men?

A. This man Foster and Mullen said that anybody

who was a soldier to be bossed around by anybody

else, why, they weren 't any man, they were not men,

and that anybody—that any man wouldn't stand for

being ordered around and [64] told what to do by

anybody else.

Q. What, if anything, was said—give the exact

language with reference to the President of the

United States.

Mr. McBRIDE.—We object to that as immaterial

and only tends to prejudice, because it isn't a crime

to speak disrespectful of the President of the United

States within this statute. I have a copy of it here,

your Honor.

The COURT.—Objection overruled.

By Mr. FISHBURN.— (Q.) Just give the

whole

—

Mr. McBRIDE.—It can only tend, your Honor, to

prejudice the minds of the jury. Of course, it would

prejudice anybody to have our President slandered,

I realize that, your Honor does, we all do. Now,
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''Whoever, when the United States is at war,

shall wilfully make or convey false reports or

false statements, with intent to interfere with

the operation or execution of the military or

naval forces of the United States, or to promote
the success of its enemies; whoever, when the

United States is at war, shall wilfully cause, or

attempt to cause, insubordination, disloyalty,

mutiny or refusal of duty in the military or

naval forces of the United States, or shall wil-

fully obstruct the recruiting or enlisting ser-

vice of the United States to the injury of the

service of the United States, shall be punished

by a fine of not more than ten thousand dollars,

or—''

Mr. FISHBURN.—If you will just halt right

there. You need not read the fine and all that.

The COURT.—Objection overruled.

Mr. McBRIDE.—We except.

The COURT.—Allowed.
By Mr. FISHBURN.— (Q.) State the exact lan-

guage.

A. During the conversation Foster said that '

' The

God damn President was nothing but a son-of-a-

bitch anyway. The [65] cock sucker ought to be

sent over to France to fight himself."

Mr. McBRIDE.—Now, we make a motion to strike

that out as irrelevant and immaterial.

The COURT.—Denied.
Mr. FISHBURN.—You may cross-examine.
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Cross-examination.

(By Mr. McBRIDE.)

Q. You are a captain in the army?

A. No, sir, second lieutenant.

Q. You have been over at Camp Lewis how long?

A. Since the 1st of September.

Q. Last September? A. Yes, sir.

Q. You have been in the military service for some

time? A. Prior to this?

Q. Yes. A. Yes, sir.

Q. Now, you know this bunkhouse that these men,

these seven men, occupied? A. Yes, sir.

Q. Was that owned by the Government of the

United States?

A. I don't know whether the Government had ac-

cepted it from the contractors or not, sir.

Q. It was built in the first instance, was it not, to

house the men, the carpenters who constructed those

buildings at the cantonment ?

A. Offhand I would say yes, but I am not familiar

with that part of it. [66]

Q. Now, how near was the nearest soldier located

to this particular bunkhouse?

A. Let's see—not over fifty or sixty yards.

Q. Fifty or sixty yards?

A. Across the street possibly; possibly not that

far.

Q. Was there any visiting or communication be-

tween these laborers and the soldiers?

A. To my knowledge, no.

Q. Not to your knowledge ? A. No.
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Q. You haven't known since you were there, or

you didn't know during the month of November,

when these men were working there, you didn't know
of any of them visiting back and forth with the sol-

diers, did you?

A. No, except seeing the laborers coming down and

talking with the soldiers and the soldiers going up

through the laboring part, and I have often seen

them walking through and talking to the men.

Q'. When the work was going on?

A. Yes, and after hours and in the evening.

Q. Yes. Now, when was the first time that you

ever saw Foster?

A. The night that I went into the bunkhouse.

Q. What night was that?

A. 13th of November.

Q. 13th of November. You had never seen him
before that? A. No.

Q. Now, who went with you that night?

A. Lieutenant John Parent and Lieutenant Irving

iScott and Private Vossberg.

Q. There were three besides yourself? [67]

A. Three besides myself.

Q. Now, were you in uniform ?

A. No, civilian clothes.

Q. All in civilian clothes?

A. All in civilian clothes.

Q. Were you permitted, under the rules of war,

to dress in civilian clothes? A. Yes.

Q. Did you have to get permission?
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The COURT.—I don't see that has anything to

do with it.

By Mr. McBRIDE.— (Q.) What time in the eve-

ning did you go there ?

A. About 7:30, around there.

Q. About 7:30. Now, had you ever seen Patrick

Phelan ? A. Never seen any of the men.

Q. Never saw any of them before you went there ?

A. No.

Q. Now, do you know whether any one of the other

three men had been there or had seen them before ?

A. Yes.

Q. They had but you hadn't?

A. I had not, sir.

Q. What ones had seen them?

A. I am certain that Private Vossberg had been

there. As to the other officers, I cannot say.

Q. Now, did you sleep in the bunkhouse that

night? A. No, sir.

Q. Did any of the four men ? A. That night?

Q. Yes. A. No, sir. [68]

Q. Did they sleep there at any time?

A. Yes, sir.

Q. Did you sleep there at any time ?

A. No, sir.

Q. Which one of the men slept there ?

A. To my knowledge Private Vossberg. I don't

know that the others did or did not.

Q. That is the only one that you know of that

slept there? A. That I know of.
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Q. Yes. Now, did you go there especially to see

Foster? A. No.

Q. Did you go there especially to see any of these

men? A. No.

Q. Why did you go there ?

A. I went there because I understood

—

The COURT.—Well, I sustained the objection

when he tried to tell that before. You want to show

the interest of the witness, is that it?

Mr. McBRIDE.—Now, your Honor, if these men

went there that evening, and they say they

—

The COURT.—You can go into it, but I didn't

see the reason of your objection a while ago when

he tried to tell on direct.

Mr. McBRIDE.—I hope, your Honor, to make it

material. It is my intention to make it material.

The COURT.—Proceed.
A. The secret service reports had come in that

there were I. W. W. agitators in the cantonment,

and this night had been picked out to make the raid

and arrests.

By Mr. McBRIDE.—(Q.) On the 13th? [69]

A. Yes. And I was in the party that went along.

:Q. Well, were they arrested for what was said on

the night of the 13th?

A. I was not in charge of the party, but I certainly

arrested Foster, or had Foster arrested, for what he

said, and Mullen.

Q. For what they said that night?

A. For what they said that night, and Casey.

Q. Those three? A. Those three.
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Q. Now, do you know whether those three men had

said anything on the 10th ? A. I don 't know, sir.

Q. You don't know anything about that?

A. Not from my own knowledge.

Q. Only what was told you ? A. Yes.

Q. Now, I wish 3'ou would relate again just what

Phelan said on the night of the 13th in your

presence.

A. The exact words I cannot say, but I can say

that he joined in the conversation and agreed. I

remember Phelan especially. He had a way of hav-

ing his hands in his pockets and walking up and

down and glance, and walking up and down and

*'By God, that's right" to any question that was

asked or answered.

Q. How many times did he say that?

A. I don't know that he said it—two or three

times.

Q. Who was talking when he said that ?

A. Foster and Casey was standing up walking

around close to the bimk. [70]

Q. About how near the nine o 'clock hour, we will

say?

A. That was close to the nine o'clock hour, be-

cause we had not finished and we held the lights, and

what we call the crumb-boss came around and had

the lights put out, or the lights dimmed, and it was

in five or ten minutes the lights were to go out

permanently.

Q. Now, it was on the night of this 13th that you

say that Foster said what you say he did?
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A. Yes.

Q. That you told the jury. Now, where was Fos-

ter at that particular time ?

A. Sitting on Mullen's bunk.

Q. How did you know it was Mullen's bunk?

A. Because Mullen said, "If you men don't mind

I am going to turn in,
'

' and when we got there first

Mullen was lying on his bunk close to the stove, and

we went in and Lieutenant Parent sat on the bunk

and I sat on the bench right close to the stove that

was right next to Mullen's bunk.

Q. Mullen was lying do^^Ti, then, when you came ?

A. Yes.

Q. Not undressed, though? A. No.

Q. And then while this conversation was going on

he said he was going to turn in again. A. Yes.

Q. And you w^ere all four there at that time.

A. Yes. Lieutenant Scott was walking around on

the outside, as Private Vossberg was. Leiutenant

Parent

—

Q. What do you mean by outside? [71]

A. Outside of our little circle.

Q. But right there. A. Yes.

Q. Was that at the stove?

A. That was at the stove.

Q. At the stove. Now, at that time did you see

Martin? A. I saw him, but he didn't

—

Q. He didn't say anything?

A. I don't remember him saying anything. The

same way with Hodges.

Q. Hodges didn't say anything either, did he, at
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that time ? A. I don 't think he did.

Q. No. And Martin didn 't say anything, did he ?

A. I just answered about Martin.

Q. And Perry? A. No.

Q. He didn't say anji:hing. You say Casey, he

joined in the conversation? A. Yes.

Q. Now Mullen, how about Mullen ?

A. Mullen joined in. His was the bunk we were

sitting on.

Q. On Mullen's bunk? A. Yes.

Q. And what did Mullen say?

A. He God damned the President and —
Q. Did more than one damn the President?

A. Yes. Foster and —
Q. Which one damned the President first, Foster

or Mullen? A. Mullen.

Q. How? [72]

A. Mullen.

Q. Now, what did you say or what did any of the

members of this party of four say to them that

started them off on this conversation?

A. We told them that we were I. W. W.'s.

Q. You told them that you were I. W. W.'s?

A. Just come from Chicago, landed in Seattle,

came through, we understood that we could get work,

good pay and little work at the Army Post, and we

had come over to see what we could do.

Q. Didn't you also say at that time that you had

beat your way from Chicago ? A. Yes.

Q. Didn't you also tell Foster that you had failed

to register? A. No.
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Q. How? A. No.

Q. Didn't any of you say that to Foster?
A. No.

Q. That you had failed to register, and that you
had come from Chicago and failed to register.

A. No.

Q. Well, to refresh your memory, didn't Poster
say to you that you ought to have registered, that it

was a dangerous thing not to register, that he regis-

tered over here at Prosser, in Washington?
A. No, Poster said he was going to pull out in

or three days so they wouldn't get him to register.
That comes back to me now. [73]

Q. Then the registration was talked about, then,
wasn't it? A. Yes.

Q. Now, then, didn't one of you try—didn't Voss-
berg or yourself say to Poster that you hadn't regis-
tered and were not going to register ?

A. I certainly did not say it and Lieutenant Par-
ent did not say it.

Q. You don't know whether Vossberg said it or
not? A. No.

Q. Now, what you told these parties while you
were in civilian clothes wasn't true, was it?

A. No.

Q. You did that, didn't you, for the purpose of
getting them to talk, didn't you? A. Yes.
Major STRONG.—Object to that, your Honor.
The COURT.—The last question is answered. I

will hear you when the next question is asked.
By Mr. McBRIDE.-(Q.) You made those state-
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ments to Foster for the purpose of inducing him to

commit crime, didn't you?

Major STRONG.—I object to that, your Honor.

The COURT.—Objection sustained.

By Mr. McBRIDE.— (Q.) Then the only men
that you heard speak out that evening or that said

anything was Phelan and Foster and Martin, I be-

lieve you said Martin, didn't you? A. No.

Q. Not Martin. Casey.

A. Casey, Mullen and Foster, they were the three

that I might say were the principal talkers. [74]

Q. Just three? A. Yes.

Q. That did the talking? A. Yes.

Q. And the others, you didn't hear them?

A. The others would simply join in.

Q. How?
A. The others would simply join in with

—

Mr. McBRIDE.—Well, now, you first fellow (in-

dicating), stand up there. What is your name?

Mr. PERRY.—Perry.
By Mr. McBRIDE.— (Q.) Now, you tell the jury

what Perry said at that time.

A. I can't say that he said anything.

Mr. McBRIDE.—Sit down. Get up, the next fel-

low. What is your name?

Mr. MULLEN.—Mullen.

By Mr. McBRIDE.— (Q.) Tell the jury what

Mullen said.

A. Mullen God damned the President and wanted

to know what the hell anybody wanted to get in the

army for.
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Q. Now, what was said, if anything, by any of

you four men to induce him to say that ?

Major STRONG.—I object to that, your Honor.

The COURT.—Objection sustained. It is assum-

ing something that is not shown.It is assuming they

said something to induce them to say that.

Mr. McBRIDE.—This is cross-examination, your

Honor.

The COURT.—No.
By Mr. McBRIDE.—(Q.) Was anything said by

any of you four men to induce Mullen to say what

he did? [75]

Mr. FISHBURN.—We object to that as incompe-

tent, irrelevant and immaterial.

The COURT.—Objection sustained.

By Mr. McBRIDE.— (Q.) Did you represent to

these men you were I. W. W. 's ? A. Yes.

Q. Did you tell them you had your books, cards ?

A. They had been taken away from us, and wanted

to get new ones.

Q. They were taken away and wanted to get new

ones. Why did you dress in civilian clothes and go

over there that evening and engage these men in

conversation ?

Major STRONG.—I object to that, your Honor.

Mr. McBRIDE.—That is part of the res gestae,

your Honor. Everything that occurred there at

that time is part of the res gestae.

The COURT.—Objection sustained.

Mr. McBRIDE —We except.

The COURT.—Allowed.
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By Mr. McBRIDE.— (Q.) Was Vossberg there

all the time that you were there? A. Yes.

Q. All the time? A. All the time.

Q. Do you know what he said, if anything, at that

time?

A. The exact words I cannot remember, but he

did join in the conversation two or three times.

Q. With whom? A. With everybody.

Q. Well, now, Lieutenant, you don't pretend to

say that these [76] seven men were all there at

that time ?

A. No ; everybody that was sitting around at that

time.

Q. But these men were not all there at that time,

were they?

A. No, I have told you I didn't hear Martin or

these other men say anything.

Q. Only these three men?

A. Only these three men.

Q. You testified in the preliminary examination.

A. At the commissioner's?

Q. Yes. A. Yes, sir.

Q. At the commissioner's you also testified, didn't

you, that just these three men is what you heard?

A. As I remember it, yes.

Q. Yes. Now, how long after this conversation,

how long after this statement was made by those

parties was it that they were arrested?

A. Well, I should say we talked possibly till

twenty or twenty-five minutes of nine.

Q. How long were you there altogether in this
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bunk house I A. I would say two hours.

Q. All together about two hours??

A. Two hours.

Q. And you made no arrests that night ?

A. Arrested them all that night.

Q. On the night of the 13th ?

A. Yes, the night that we were there.

Q. Were any arrests made on the night of the

15th? A. Not that I know of.

Q. Only on the night of the 13th? [77]

A. That's all I know of.

Q. Who ordered the arrests, you or somebody

else?

Mr. FISHBURN.—We object to that as incompe-

tent, irrelevant and immaterial.

The COURT.—Well, you can ask whether he did

or not.

By Mr. McBRIDE.— (Q.) Did you order the ar-

rest? A. I ordered the arrest of two men.

Q. Which ones ? A. Foster and Mullen.

Q. Who ordered the arrest of the other men ?

Mr. FISHBURN.—Same objection.

The COURT.—Objection sustained.

Mr. McBRIDE.—We except.

The COURT.—Allowed.
Mr. McBRIDE.—I suppose, your Honor, we are

not permitted to ascertain why they went there and
why they deceived these men in their statements.

Th COURT.—Well, there is nothing for me to rule

on now. I have ruled so far on that and there isn't

anything occurred to make me change my ruling.
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:Mr. FISHBURN.—The Court sustained his ob-

jection to that very point when we asked it on direct,

sustained the very objection that he raised.

The COURT.—Anything further?

Mr. McBRIDE.—Just a minute, your Honor.

Q. Now, for the purpose of refreshing your mem-
ory, didn't Vossberg go to this bunkhouse on the

night of the 15th and talk with Hodges, the man they

call "Duke"?

A. I know nothing about anything except that

one night, sir.

Q. Now what was it that Hodges, the '*Duke,"

what did he say? [78]

A. I can't remember that he said anything.

Q. That evening?

A. I can't remember that he said anything.

Q. The 13th?

A. I can't remember that he said anything.

Q. You can't remember that he said anything?

A. No.

Q. Why was he arrested?

A. I didn't order his arrest.

Q. How?
A. I didn't order his arrest.

Q. You know why he was arrested?

A. No.

Mr. McBRIDE.—That's all.

Redirect Examination.

(By Major STRONG.)

Q. Lieutenant Brown, will you locate again this
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bimkhouse with reference to the other buildings at

the cantonment?

A. If I had a map I could locate it exactly, but I

would say that it's

—

Mr. McBRIDE.—Is there more than one counsel

on the part of the prosecution in this case?

The COURT.—Yes, on motion of Mr. Fishburn

counsel is associated with him.

Mr. McBRIDE.—It is with the Court's permis-

sion?

The COURT.—Yes, sir.

Mr. McBRIDE.—Very well.

The COURT.—Proceed.
A. (Continuing.) I would say it's about—be-

tween a quarter [79] and a half a mile north of

the headquarters of the latrines, 316th latrines.

By Major STRONG.—(Q.) Is it or is it not a

building occupied by forces of the United States for

miUtary service? A. It is now; yes.

By Mr. McBRIDE.— (Q.) How is that?

A. It is now.

By Mr. McBRIDE.—(Q.) This bunkhouse you

speak of? A. Yes.

By Major STRONG.—(Q.) You testified to cer-

tain words being used. Were they or were they not

used in the presence of officers and enlisted men ?

By Mr. McBRIDE.—We object to that as lead-

ing.

The COURT.—Objection overruled.

Mr. McBRIDE.—We except.

The COURT.—AUowed.
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The WITNESS.—The words in regard to what,

sir?

By Major STRONG.— (Q.) The conversation that

you said was given by Mullen, Foster and Casey ?

A. They were given in the presence of enlisted

men and officers.

Q. You testified as to statements made by three

particular men in your presence. Do you know

whether or not these particular defendants made a

statement to the effect that the soldiers were damn
fools to allow themselves to be drafted and be

bossed and commanded around.

Mr. McBRIDE.—We object to that, your Honor,

as leading and suggestive, and already having been

gone over.

The COURT.—Too leading. Sustained,

By Major STRONG.— (Q.) You testified on the

cross-examination [80] that certain groups were

around the stove and that you heard a conversation

in that group? A. Yes, sir.

Q. Were there any other groups in that place?

A. Yes, sir.

Q. Can you testify to the general nature of the

conversation that you heard?

A. It was about the same. Lieutenant Scott had

one group around him, Vossberg had one, Lieu-

tenant

—

Q. Do you know anything of a conversation that

occurred in any group other than the ones that you

were in?

A. I can't say, sir, as to that. No, I can't.
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Q. Without using the exact words can you state

the general tenor of that conversation?

A. The general tenor was

—

Mr. McBRIDE.—Well, wait a minute. We ob-

ject to that, your Honor, unless it connects these de-

fendants.

The COURT.—Are you speaking about the con-

versation that you overheard of the defendants ?

Major STRONG.—I have particular reference to

the men Casey, Mullen and Foster that he testified

were in this group.

The COURT.—Objection overruled.

A. Simply a general nature as to the I. W. W.
doctrines, that they were—wanted to get everybody

they possibly could in the I. W. W., wanted to get

more power.

By Major STRONG.— (Q.) And it was in this

particular group that the conversation that you have

quoted here recently to the jury took place?

A. Yes, sir. [81]

Q. That is the words where you expressed it as

damning the President and similar language f

A. Yes, sir.

Major STRONG.—That is all.

Recross-examination.

(By Mr. McBRIDE.)

Q. You say at the time that you heard these three

men talk that there were soldiers present?

A. Yes, sir, the officers and these enlisted men.

Q. Who were they?
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A. Lieutenant Scott, Lieutenant Parent and

Private Vossberg.

Q. Well, were they in unifonn? A. No, sir.

Q. Well, there was nothing to indicate to these

three men that talked that they were soldiers, was

there?

Major STRONG.—I object to that, your Honor,

That is immaterial.

The COURT.—It ma}^ be immaterial on some

counts of the indictment, but it is material on the

first count. Objection overruled.

A. Nothing.

By Mr. McBRIDE.—(Q.) When Foster and these

other two men talked, as you say, held a conversa-

tion with them or with you people, they couldn't tell

that you were soldiers nor they didn't know you

were soldiers, did they?

The €OURT.—Well, he has answered the ques-

tion.

By Mr. McBRIDE.— (Q.) Now, were you in-

fluenced by what they said ? [82]

A. No.

Mr. FISHBURN.—That is immaterial.

The COURT.—Objection sustained.

Mr. McBRIDE.—Well, that is a part of the

charge, you know, that it influenced the soldiers of

the United States. Now listen a minute. ''Make

and convey false reports and false statements with

intent to interfere with the operation and success

of the military and naval forces."

Mr. FISHBURN.—The intent, your Honor.
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By Mr. McBRIDE.— (Q.) You three men were

the only soldiers that were there, weren't you?

A. To my knowledge, yes.

Q. Well, now, did what these fellows say have

any influence or effect on you or with the operation

and success of military and naval duties of you

three men?
Mr. FISHBURN.—We object to that as incompe-

tent, irrelevant and immaterial.

The COURT.—Sustained.
Mr. FISHBURN.—And furthermore, your Honor,

I have a case which holds that the military forces of

the United States means any man of draft age in the

United States, or any man who would be eligible to

the military service as a volunteer in the armies of

the United States.

The COURT.—I have sustained the objection on

that.

By Mr. McBRIDE.—(Q.) Now, did this conversa-

tion you have related have a tendency to promote

the success of the enemies, in your opinion, in the

view of you four men?
Mr. FISHBURN.—Same objection, your Honor.

The COURT.—Objection sustained.

Mr. McBRIDE.—We except. [83]

Q. What influence did this talk have upon you

four soldiers, or upon you personally as a soldier

and lieutenant and officer in the army of the United

States, what force and effect did that conversation

have on you?

Mr. FISHBURN.—Same objection, your Honor.



80 Leonard Foster et al. vs.

(Testimony of Jack W. Browne.)

The COURT.—Objection sustained.

Mr. McBRIDE.—We except to the ruling.

Q. Did that conversation that was had with these

three men and that you have named, did that in any

manner influence you against the United States or

in the discharge of your duties as soldiers of the

United States Army?
Mr. FISHBURN.—Same objection.

The COURT.—Objection sustained.

Mr. McBRIDE.—We except. That's all.

(Witness excused.) [84]

Testimony of Irving H. Scott, for Plaintiff.

IRVING H. SCOTT, produced as a witness in be-

half of plaintiff, having been first duly sworn, tes-

tified as follows:

Direct Examination.

(By Mr. FISHBURN.)
Q. Lieutenant Scott, how long have you been in

the army, sir?

A. Since the 11th of May, sir.

Q. Where did you live before you went into the

army, sir? A. Why, Puyallup is my home.

Q. And you still in the service out at Camp Lewis ?

A. Yes, sir.

Q. And you volunteered to the service?

A. Yes, sir.

Q. I will ask you, Lieutenant, whether or not

you were in the service during the month of No-

vember, 1917? A. I was.

Q. I will ask you, Lieutenant, to state who was
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present besides yourself of the forces there, that is,

of the army force, of the soldiers; I mean what other

officers besides yourself or what other privates were

present on November 13th, 1917 ?

A. At what place, sir?

Q. At the cantonment where the defendants,

these laborers, were congregated.

A. Why, myself. Lieutenant Parent, Lieutenant

Browne and Private Vossberg.

Q. Now, I will ask you to state what conversation

took place at that time, if you recall it, and if you

cannot recall it and it is necessary to refresh your

memory with this memorandum please do so (ex-

hibiting papers to witness). [85]

A. Why, I recall the conversation that took place

between one of the defendants and Lieutenants

Browne and Parent.

Q. Who was that defendant?

A. Defendant by the name of Foster.

Q. Yes. And state what that conversation was.

Mr. McBRIDE.— (Q.) Browne and who?

A. Parent.

Mr. FISHBURN.—Browne and Lieutenant Pa-

rent.

Q. And what was that conversation?

Mr. McBRIDE.— (Q.) And yourself?

A. Yes, sir. As I overheard it, the conversation

pertained to I. W. W. activities. They were talking

about the I. W. W.'s at the camp, at Camp Lewis.

The conversation as stated by Foster there was that

the I. W. W.'s were getting stronger and stronger, he



82 Leonard Foster et al. vs.

(Testimony of Irving H. Scott.)

remarked, and that all they needed was strength

to have force here in the United States, and that

some of these damn fools in the camp let themselves

be drafted and sent over to France to get killed,

but those that get back would come back with lean

stomachs, he said. When they got back, why, they

would be glad to get in the "Wobblies."

By Mr. FISHBURN.— (Q.) What, if anything,

did he say about a delegate lining up the soldiers ?

A. Said there was a delegate at the camp, and

Lieutenant wanted to know then if they could find

that delegate. Foster looked around the building

and he said ''He is not in this building right now,

but he is probably over next door.
'

'

Q. What, if anything, did he say as to the men

that let themselves be drafted? [86]

A. Well, the conversation that I just remarked,

that the damn fools let themselves be drafted, he

said.

Q. What, if anything, did he say about the Presi-

dent of the United States with regard to sending him

to France ? A. That is the one.

Q. What did he say?

A. The President is a son-of-a-bitch.

Q. And what else did he say—why did he say he

w^as a son-of-a-bitch?

A. Why, from all I could get, because he drafted

these men, pulled them into the service of the United

States.

Q. What, if anything, else did he say in regard to

the flag, do your remember that ?
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A. The flag didn't mean anything, it was only a

rag.

Q. What, if anything, did he say about the Ever-

ett, Washington, affair?

A. Well, I didn't—there was something said about

the Everett, Washington, affair, but I couldn't get

coherent statements on this matter. This conversa-

tion was just overheard by me.

Q. You sat there and heard these three gentle-

men converse? A. Yes.

Q. Now, state whether or not you heard any other

of these seven defendants that are sitting over there

make any statements on that occasion?

A. The only statement I heard made was by

Casey, that he was an I. W. W. That was the only

statement I heard made.

Q. That's all you heard him make? A. Yes.

Q. State whether or not any one of the others en-

tered into [87] the conversation or anything of

that sort, any of these other defendants.

A. This conversation that I testified to there

were not. The other defendants, as I saw them,

the defendants that were arrested that night, talked

among themselves. Now, I saw Defendant Hodges

here talking with Private Vossberg. Hodges was

laying on his bunk, but as to the conversation car-

ried on, I can't testify to that, but I saw them talk-

ing. Vossberg can probably testify to what conver-

sation was carried on there.

Q. Yes. Did you see anything else to call your

attention to any of the other defendants that night?
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A. I saw them talking.

Q. But that was all'? A. That's all; yes.

Q. But you didn't overhear what they said?

A. No, I didn't overhear them.

Q. What, if anything, did he say with regard to

the Gei-mans and the war, you recall?

A. Defendant Foster?

Q. Yes.

A. I don't recall any statements on that. I heard

some statements made about, that Germany were

sure to win the war, and I tried to mark those men,

but they have since slipped my memory, the faces.

There were statements made

—

Q. But you don't know these

—

A. I can't testify Foster made those statements.

I don't believe Foster made them.

Q. I say, do you know whether or not any other

of the defendants made those statements ? [88]

A. I can't testify to that.

Q. You can't testify to that? A. No, sir.

Mr. FISHBURN.—That is all.

Cross-examination.

(By Mr. McBRIDE.)

Q. What time in the evening was it that you went

over? A. 7:00 o'clock.

Q. To this bunkhouse. At 7:00. A. 7:00 P. M.

Q. And you stayed there for about two hours

A. About two hours, yes, approximately.

Q. You were all in civilian clothes?

A. We were.

Q. Why? A. We—
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Mr. FISHBURN.—We object to that as incom-

petent, irrelevant and immaterial.

The COURT.—Objection sustained.

Mr. McBRIDE.—If I could find out, you know,

why the Court rules that out, why, I might possibly

frame my question so as to get that.

The COURT.—What is your purpose in asking it ?

Mr. McBRIDE.—My purpose in asking, your

Honor, is for the purpose of affecting the credibility

of this witness. They went there for the purpose

of testifying. Now, listen just a minute. They
went there for the purpose of testifying, getting

these men, for the purpose of drawing them out into

this crime, and for the purpose of [89] affecting

the credibility as a witness.

The COURT.—There is no question made. It is

a part of the Government's case they were soldiers

and put on plain clothes and went there and claimed

to be something else than soldiers. That is all ad-

mitted. There is no use going over it with each

witness, just taking up time.

Mr. McBRIDE.—Yes, but the object of this testi-

mony is for the purpose of affecting the credibility

of these witnesses. Why, your Honor, if a witness

goes upon the witness-stand and tells what is not

true you may show that for the purpose of affecting

the credibility always. Well now, why can't we
in this case, for the purpose of affecting this

man's

—

The COURT.—You have asked what his purpose

was in going there.
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Mr. McBRIDE.—Yes.
The COURT.—If you want to ask him what he

said well and good, ask him what he said.

Mr. McBRIDE.—Certainly it is all cross-exami-

nation. I asked what the purpose was of them

going there, why they went there. That is for the

purpose of drawing out of them that they went there

with a Ue on their lips for the purpose of drawing

these men out.

Mr. FISHBURN.—Now we object.

Mr. McBRIDE.—I am able to show, your Honor,

that in a case of this kind that these four men that

went there are just as guilty as any of these defend-

ants, if they are guilty.

Major STRONG.—Your Honor, I object to any

—

The COURT.—You argue that to the jury, but I

have sustained the objection, and there is no use

making your jury speech [90] to me. You can ask

him what he said, and if it is inconsistent with the

facts you can argue from that, but you have asked

what the purpose was and I have sustained the ob-

jection, so get along to something else?

By Mr. McBRIDE.—(Q.) Now, what did you say

to any of those three men that you have mentioned?

A. Not a word.

Q. You didn't say anything to any of them?

A. Not a word.

Q. Did any of them talk specially to you ?

A. No.

Q. Who were they talking to?

A. Which men do you refer to?
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Q. These three men which you have mentioned.

A. Lieutenants Parent, Browne and Foster talked

among themselves.

Q. How? A. Talking among themselves.

Q. Parent, Browne and Foster? A. Yes.

Q. They were talking among themselves?

A. Yes.

Q. Well, where were these other fellows when
they were talking?

A. Different parts of the bunkhouse. Casey was

in the northeast corner, Phelan here was in the

southwest, and different parts of the bunkhouse;

some around the stove, some around

—

Q. Were you with these three altogether ?

A. At this time? [91]

Q. Yes. A. Yes.

Q. Altogether. Now, what were you four talking

about? A. I didn't have anything to say to them.

Q. Well, what did those three in your presence

talk about?

A. The I. W. W. strength that I have mentioned

just a minute ago in my testimony.

Q. No, I am speaking now about you soldiers,

what did you talk about? A. Among ourselves?

Q. Yes.

A. I didn't have a word to say to any soldier be-

tween the time I entered there till I left. I might

have said a word to Vossberg, I believe I did, but I

didn't say anything to Lieutenants Browne and
Parent.

Q. Well, did Lieutenants Browne and Parent say
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anything about belonging to the I. W. W. ?

A. Not in my presence.

Q. Do you know whether at any time during that

evening they said anything of that kind in the bunk-

house ? A. I believe I

—

Mr. FISHBURN.—We object to that as incompe-

tent, irrelevant and immaterial.

The COURT.—He can tell what he heard. It

tests his memory. Objection overruled.

A. Parent said something about I. W. W. matters

in his conversation.

Q. Parent did?

A. Yes. He spoke about the delegate there, would

like to see him. [92]

Q. Didn't he say that he wanted to join?

A. He said possibly he would join, he would like

to see the delegate.

Q. Join the I. W. W.
A. Possibly he w^ould join. I can't recall his

words, but he had some conversation along that line.

Q. Yes. Now, where were these three men at

that time that you have mentioned?

A. Lieutenants Browne

—

Q. No, the three defendants. Didn't you men-

tion three defendants? A. I did, yes.

Q. Now name them again to the jury?

A. Foster, Phelan and Casey, I think.

Q. Foster, Phelan and Casey now?

A. I think so, so far.

Q. Now, at the time you four went there together

where were these three men?
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A. Foster was sitting in the bimkhouse.

Q. Foster was sitting in the bunkhouse '^

A. Yes.

Q. Now, how far from Foster was Casey ?

A. Oh, I can't testify to that.

Q. How far was Phelan from Foster or Casey ?

A. I can't testify to that.

Q. You don't know where they were?

A. I don't recollect no. They were in the bunk-

house. He can testify to that. They were in the

same bunkhouse.

Q. Now, at the time that Foster said what you

claimed that he said one of you officers was sitting

on his bunk and [93] talking to him. A. Yes.

Q. In a private conversation, wasn't it?

A. A man could have heard within, 0, a radius,

I should say, of six feet.

Q. Yes, but what I mean is the two were just sim-

ply there engaged in a conversation, weren't they?

A. Yes.

Q. Yes. And you were close enough so you could

overhear? A. I did.

Q. And the other three men that were with you,

they could hear? A. Mr. Vossberg couldn't hear.

Q. Vossberg couldn't hear?

A. No, Vossberg couldn't hear it.

Q. Well, do you know whether Casey heard that ?

A. No, I don't.

Q. You don't know whether he did or not? Did

the other man, what's his name, that you mentioned ?
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A. Phelan and Foster, that's all the names I have

mentioned.

Q. Do you know whether Phelan heard it?

A. No, I don't know.

Mr. McBRIDE.—That's all.

Redirect Examination.

(By Mr. FISHBURN.)

Q. One further question. At the time that this

conversation occurred I will ask you whether or

not there were men present there, men besides your-

self, that would be subject to draft or would be

eligible if they would [94] volunteer in the Na-

tional Guard, whether or not there were other labor-

ing men there that would be eligible to the National

Guard if they should volunteer, or ehgible to the

draft if they were drawn ?

Mr. McBRIDE.—We object to that as immaterial

and leading.

The COURT.—Overruled.
A. There were men present, yes, a good number

of them.

By Mr. FISHBURN.— (Q.) A good number be-

sides yourself f A. Yes.

Q. I will ask you whether or not this conversation

was carried on so that anyone could have heard it.

A. Yes, they could. It was right near the stove,

the assembling place in the bunkhouse. There were

other men around who may have heard this conver-

sation; I don't know.

Mr. FISHBURN.—That's all.

(Witness excused.) [95]
'
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Testimony of John Vossberg, for Plaintiff.

JOHN VOSSBERG, produced as a witness on

behalf of the plaintiff, being first duly sworn, testi-

fied as follows

:

Direct Examination.

(By Mr. FISHBURN.)
Q. Mr. Vossberg, I will ask you whether or not

you have a statement written, typewritten state-

ment that I gave you.

A. Yes, I believe I gave it to the lieutenant.

Q. I say, have you a written statement ? I would

like to get it from you if you have it.

A. I told the lieutenant to hold it for me while I

went out, that is, the typewritten statement.

Q. Lieutenant who? A. Lieutenant Browne.

Q. Mr. BaiUff, will you please see that Lieutenant

Browne gets that written statement? Now, I will

ask you, Mr. Vossberg, how long have you been in

the Army at Camp Lewis ?

A. I have been there since the—around the 23d

of September.

Q. 1917? A. 1917, yes, sir.

Q. And state whether you were di-afted or volun-

teered, or how did you happen to get in.

A. I was drafted, sir.

Q. From what place, sir? A. Los Angeles.

Q. Los Angeles ? A. California. [96]

Q. And you have been at Camp Lewis ever since

that time, ever since you were drawn practically?

A. Yes, sir.

Q. And I will ask you, Private Vossberg, you were
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at Camp Lewis during the month of November,

1917? A. Yes, sir.

Q. Now, I will ask you whether or not, Mr. Voss-

berg, you were in the bunkhouse where these seven

defendants that are over there were sleeping on the

10th of November, 1917? A. I was, sir.

Q. I will ask you whether or not you were in uni-

form or in your civilian clothes.

A. I was in civilian clothes, sir.

Q. And how old are you ? A. I am 23 years old.

Q. And that night of the 10th of November, 1917,

I will ask you whether or not you slept there that

night ? A. I slept there, yes, sir.

Q. Now, Private Vossberg, I will ask you whether

or not you made any notes that night as to the con-

versation taking place between any one of these

defendants. A. Yes, sir, I made notes.

Q. And after you had made those notes I will ask

you whether or not the notes were written for you?

A. I copied them and they were copied on type-

writers.

Q. I will ask you whether or not this is a copy

of those notes (handing paper to witness).

A. Yes, sir, it is.

Q. Now, I will ask you with whom you had that

conversation [97] on the night of the 10th, which

of those defendants ?

A. The immediate conversation was with a man

called the ''Duke," known as the ''Duke" then,

later known as Hodges.

Q. Hodges, a man called the "Duke." Could you
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identify the "Duke" over there?

A. Yes, sir, the second man from that end (indi-

cating) .

Q. The second man from the other end. Now,

refreshing your memory, state Avhat, if anything,

was said by the Duke on the night of the 10th of

November, 1917?

A. He mentioned that the three most dangerous

things to progress were religion, patriotism and aris-

tocracy. And I made notes of everything else.

Q. You may glance at that memorandum and state

what else was said.

Mr. McBRIDE.—We object to that, your Honor,

because that isn't the paper he took his notes from.

He admitted it is not the paper he took his notes

from.

The COURT.—Objection overruled. You will

remember you will testify from your memory, you

won't testify just because it is down there, but when

you look at that and it reminds you of something

else that was said you can state it. You can look

at it for the purpose of seeing if it reminds you of

something else, but you must testify from your

memory and not from the paper.

Mr. McBRHDE.—^We preserve an exception.

By Mr. FISHBURN.— (Q.) Just glance at the

memorandum and don't read it out loud, but glance

through it and refresh your memory as to any other

points, just refreshing your memory for the order

rather than what was said. Go through it for the

order that this was said. [98]
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A. I also have the immediate notes that I took

down outside of this.

Q. But that is a correct transcript of your imme-

diate notes. A. Yes, sir.

Q. Just refresh your memory and just state what

was said on that occasion.

Mr. McBRIDE.—We object to it, because he has

now stated he has the original notes.

The COURT.—Objection overruled.

Mr. McBRIDE.—We except.

By Mr. FISHBURN.— (Q.) Just that first one

of the 10th. Now, state, if you have gone through

that, state as nearly as you can recall that conversa-

tion after the three most dangerous things. What

else was said?

A. Said "The people talk about the I. W. W.'s

burning, that is, destroying property for their

cause," he says, "who has any more right to de-

stroy property than the I. W. W. who built it ?" He
says, "They arrest our speakers and destroy our

presses, but," he says, "we print our papers and

get along just the same." He said, "This country

is getting worse than Germany; they want to Prus-

sianize America." He says, "Why should we fight

the Germans?" He says, "We have—they have

done us no harm. Don't they make us fight, or

don't they make us work with the foreign people

so we cannot get together."

Q. Now, you may refresh your memory and see

if you can recall anything else.

A. He mentioned that he would be—^he said, ' * The
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day will come, and after that day I am willing to die

peacefully, [99] when the I. W. W. will over-

throw the aristocracy."

Q. Anything further?

Mr. McBRIDE.—Now, we move to strike that out,

your Honor, as immaterial.

The COURT.—Motion denied.

Mr. McBRIDE.—We except.

A. He said that "Now is the time to strike, when

the United States has their hands full with this war,

because labor was short and if they didn't—if they

didn't act right away, why, the second draft, when

it came in, they would get the second draft, the men,

to do their work."

By Mr. FISHBURN.— (Q.) What further"? You
may examine the memorandum and see if there is

anything further.

A. The only way is to get together right now, for

we do not get any of the profits by fighting the Ger-

mans. They teach their children about how won-

derful it is to be a soldier and to be able to handle

a gun, and how wonderful it is to shoot down their

own people in time of war. Why shouldn't they

teach them, instead of that, to down the aristocracy ?

In the time of strikes what do they do but get sol-

diers to shoot down their own brothers. '

'

Q. See if there is anything further that was said.

A. "I am doing all that I can to make the people

see the right way, and why shouldn't we reap the

profits by fighting the Germans'?"

Q. Read that sentence over.



96 Leonard Foster et ail. vs.

(Testimony of John Vossberg.)

A. "I am doing all that I can to make the people

see the right way. Why shouldn 't we have the same

right to [100] reap the profits as the aristoc-

racy?"

Mr. McBRIDE.—Now we object to reading those

notes, your Honor.

The COURT.—Yes, objection sustained. He
asked you to read it again, not loud, but to refresh

your memory and see if you stated it correctly the

first time.

By Mr. FISHBURN.—(Q.) Just glance over

this statement just to see if you left anything un-

said out of that conversation of the 10th; just read

it to yourself and then testify without looking at

the memorandum at all. That conversation of the

10th is what I referred to.

A. They said the only way was to get together

and prevent—to prevent the men from going to

war, and if we all get together right away we can

prevent it.

Q. Anything further?

A. That's about all that was taking place that

night.

Q. Now how was that said, in an ordinary con-

versational tone ?

A. There were men of the I. W. W. labor union

there right in this conversation.

Q. Do you recall any of the other defendants

chiming in at all in this conversation?

A. Yes, sir.

Q. What, if any, of them do you recall, if you can
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speak by name or by face ?

A. Foster; also Mr. Martin; and Mr. Casey.

Q. Yes. You recall

—

A. And also Mr. Plielan.

Q. You recall Mr. Foster, Mr. Martin, Mr. Casey

and Mr. Phelan, the gentlemen over here (indicat-

ing). [101]

A. Yes, sir; who was within the immediate con-

versation.

Q. State whether or not there were any men be-

sides yourself, Lieutenant Scott, Lieutenant Parent

and Lieutenant Browne who were eligible to the

draft, or would be eligible as volunteers in the Army

if they should volunteer, present in that room.

A. At the night of the 10th '^

Q. Yes, sir. A. No, sir.

Q. No one else besides those. Were any of the

laborers who would have been eligible?

A. Yes, sir, there were other men who were

eligible.

Q. Either to draft or if they should volunteer!

A. Eligible to vokmteer; eligible to draft also.

Q. State whether or not this conversation was

spoken in ordinary conversational tones, everyone

chiming in or not.

A. It was spoken a little bit louder than the ordi-

nary conversational tone. Around us were quite a

few men. He also, if I might state.

Q. All right.

A. He said he did not dare to say—to go too far

or talk too loud for the simple reason that the others
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might hear of it and they would put them behind

the bars.

Q. Yes. Now, state whether or not Foster, Mar-

tin, Casey and Phelan said anything, and if they

did, what, on the night of the 10th I am speaking

of, the night of the first conversation, and if they

did, what was it?

A. I took the note of this immediate conversation

with this man Hodges. [102]

Q. The Duke?

A. And this man Phelan w^as right—who seemed

to be one of the Duke's closest friends, also entered

into this conversation.

Q. In what way did he enter in it?

A. Just approved it, would add a little word in

now and then. On account and for the simple rea-

son that I was unable to write as they were talking,

to make these notes, I don't remember just what

he said. And also these men were also, these men
that I mentioned who were in this conversation,

were all in favor of it ?

Q. That is, Foster, Martin, Casey and Phelan all

seemed favoring what the Duke was saying?

A. Yes, sir. And after the conversation was over

this man Phelan walked away, walked about ten

feet away, motioned for the Duke to come over, and

they both walked out of the bunkhouse.

Q. Yes. Now, do you recall anything further?

Was the night of the 10th the night that you saw

the pamphlet distributed, or was that the 13th ^

A. That was the night of the 10th.
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Q. iState who, if anyone, distributed a pamphlet.

A. A man known as Martin.

Q. And do you recall the nature of the pamphlet?

A. Yes, sir.

Q. What did it look like?

A. I made notes of the writing on the outside, and

it was the I. W. W. Review, "National Socialist Re-

view?"

Q. I will ask you to examine that (handing pam-
phlet to witness) and state whether or not it looked

anything [103] like that that Martin distributed

that night.

A. The printing on the outside is the very same.

Q. It is.

A. Yes, sir. Also I remember of seeing—of a

big picture on the inside.

Q. Is that like that (indicating) ? A. Yes, sir.

Q. A big picture like that (indicating) ?

A. Yes, sir.

Q. That's a picture of ''Industrial Freedom," by

William D. Haywood. Now, I will ask you whether

or not he distributed any of those things like that.

A. He didn't while he distributed them, no, sir.

Very cautiously he would call a man aside and kind

of hand it to him so that others couldn't see him.

Q. I see.

A. I noticed him signal to one or two men and call

them aside, and as he did this he took this paper

and handed it to them. How I found out, they came
right over and sat down and started to read it.

Q. I see. You don't recall how many of these
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they did distribute? There were several of them?

A. No, sir, I don't recall just how many.

Q. Now, I will ask you, on the 13th, to refresh

your memory,—I will first ask whether or not on

the 13th there were any soldiers besides yourself

present on the night of the 13th ?

A. There were three officers there.

Q. Who were they ?

A. Lieutenant Parent, Lieutenant Scott and Lieu-

tenant Browne. [104]

Q. Did this second conversation occur in the same

bunkhouse? A. The same bunkhouse, yes, sir.

Q. Now, one moment before I ask you about the

13th, before going into the conversation of the 13th,

when all four were present. Is there anything else

that you recall, any other conversation of a similar

nature that you recall that you haven't given to the

jury? If so, give it, on the night of the 10th.

A. Before the—that happened before the night of

the 13th?

Q. I say, on the 10th, if you recall any other con-

versation of a similar nature. You understand

what I mean? A similar conversation like—that

you have just repeated, whether or not you recall

any other on the 10th besides this you have just

given ?

A. Not on the 10th, but the next morning.

Q. The next morning.

A. The next moiTiing this conversation that I

have notes of here.

Q. Now, I will ask you, then, not as to the 10th,
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but as to the 13th, we will go back to the 13th again,

and state whether or not on the 13th, when the three

officers were present, you had a conversation with

the Duke? A. Yes, sir,

Q. And what was the nature of that conversation?

A. The nature of it? We brought up the same

conversation, the same conversation as took place

on the night of the 10th.

Q. That is, was it exactly the same or in substance

the same ? [105]

A. In substance, on the same line. And he men-

tioned that there was no reason why this old—that

old bunkhouse shouldn't be I. W. W., because they

were trying to hold meetings and trying to get men
together so as to hold meetings, but they had to go

very—had to be very careful, for the simple reason

that some men were very much against their

ideas, didn't have the same ideas, and they were

very close to a military camp, and if they—and some

of them w^ould report them and they would come

over and get them.

Q. Now, Private Vossberg, refreshing your mem-
ory from that conversation of the 13th which you

saw down there at the bottom of the page, reading-

over that to yourself, just the first part of it, I would

like you to testify to anything further that you re-

member. The 13th I am alluding to now.

A. He said, "The people should see that now is

the time to organize, that the Government was very

short of labor, and that the second draft, when they
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came up, would do the work if there was any trouble

came up."

Q. Is that the lath?

A. That is the 13th also.

Q. Also the 13th he repeated that same thing, the

13th? A. Yes, sir.

Q. And you recall anything else he said on the

13th on the same line ?

A. Of this same man, the Duke?

Q. Yes, sir. If not the Duke, of anyone else you

heard talk.

A. I heard this man, some of the conversation by

—between [106] Lieutenant Parent and Lieu-

tenant Browne. The conversation was—the man
that was doing most of the talking was Foster.

Q. And what did he say?

A. He God dannied the President, and why should

the soldiers, w^hy should the}^ go across and fight

for this old flag, it was nothing but a rag anyway.

Q. Anything else?

A. I don't recall just—I didn't take all of the

conversation because I was engaged in sort of a

conversation myself, and I just

—

Q. Just heard that snatch ?

A. Heard that snatch, and jotted it down.

Q. Do you recall anything further that this man
Foster said with Lieutenants Scott and Browne?

A. No, sir.

Q. That's all you recall? A. Yes, sir.

Q. Now, you might glance through your memo-

randum and see if you have covered all the different
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conversations that you recall on the 13th?

A. Yes, sir.

Q. Is there anything further that you recall on

the 13th'? A. Not on the 13th.

Q. Is there any further conversation that you re-

call—now I will ask you to state to the jury whether

or not you single out these seven defendants.

A. I do single out these seven defendants.

Q. And explain to the jury how you happen to do

that.

A. It was reported that there was—also men

that were [107] working in this bunkhouse

—

Mr. McBRIDE.—Now, we object to that.

The COURT.—Objection sustained.

By Mr. FISHBURN.— (Q.) You need not go

into that, but that night how did you happen to pick

those seven defendants as being the men to arrest?

I say, how did you happen to single those out that

night, I am talking about.

A. Because I sat down and

—

Mr. McBRIDE.—Well, now, we object to that.

It is simply an argument to the jury, that's all.

The COURT.—Objection sustained.

By Mr. FISHBURN.—(Q.) Well, I will ask you

to state to the jury which of those men you par-

ticularly observed of these defendants?

A. Of this first night, sir.

Q. No. The first night you stated Foster, Martin,

Casey and Phelan you noticed. A. Yes, sir.

Q. I am speaking now of the night of the 13th,

when the lieutenants and yourself were in there, I
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am asking you whether or not you observed any

of the other of the seven defendants besides Foster,

Martin, Casey and Phelan ? A. Yes, sir.

Q. State which ones they were, either by pointing

them out or by names. Give the names, if you re-

call them.

A. Perry, I believe is his name, on the end (indi-

cating), and tliis man Mullen and the other man
(indicating) were also in the conversation.

Q. Well, how active were these other men in the

conversation. [108] the 13th?

A. They were very much in favor of the talk on

the side of the Duke. And they would put in a lit-

tle word now and then and saying "Yes, sir," and

then they would give their opinion of it, and so on.

Q. I see. State whether or not any one of the

seven dissented or differed with this, differed with

what was said. A. No, sir.

Q. Disagreed?

A. Not a one of them disagreed.

Q. How long were you with these men in this

bunkhouse, and where was the bunkhouse ?

A. The bunkhouse was in the heavy artillery

stables.

Q. And how long did you stay out there with

them?

A. I was out there all together eight days.

Q. Eight days?

A. In this camp where these men were working.

Q. State whether or not during those eight days

you observed these seven defendants.
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A. I did, sir.

Q. And what, if anything, did you observe as to

their conduct with regard to this sort of talk and

action? A. I noticed that he says

—

Mr. McBRIDE.—We object to that, your Honor.

The COURT.—Objection sustained. It is too

general.

Mr. FISHBURN.—That is rather general, I will

admit, your Honor.

Q. What did you observe with regard to the de-

fendants as to agitating against the army"? [109]

A. Positively every night they were talking, they

would get together in these conversations and talk,

every night after coming in from

—

Q. From work?

A. From work, and after eating and before they

went out in the morning.

Q. These seven?

A. These seven men, yes, sir.

Q. And state whether or not they were more or

less active and more talkative about it than the rest

of the men that you observed there ?

A. Much more talkative. That is why I noticed

them.

Q. Now, were you present the night they were

arrested? A. Yes, sir.

Q. I will ask you whether or not you made an}'-

search of the person or bed of a man named Martin,

one of the defendants ?

A. Yes, sir, I made the search.

Q. I will ask you whether or not this was found
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in the bed, this whole bunch of stuff there (handing

papers to witness).

Mr. McBRIDE.—I object to that as leading.

The COURT.—You are objecting to it as leading"?

Mr. McBRIDE.—Yes, sir. He ought to say

whether he ever saw them before and where he saw

it.

The COURT.—I think so. Objection sustained.

Mr. FISHBURN.—I withdraw it.

Q. I will ask you whether or not you ever saw

these papers, and so forth, there that night?

A. Yes, sir.

Q. And where did you see them? [HO]

A. I took them from under his bunk.

The COURT.— (Q.) Whose bunk?

A. Under Martin's bunk, from under the head of

his bunk, from under the head of his mattress.

By Mr. FISHBURN.—(Q.) Where was it

located under the head of his mattress?

A. Right on the springs.

Q. Right on the springs. And when you took it

out what was done, if anything, with these different

papers,—what did you do with them?

A. We glanced through them, wrapped them up

and marked them and put his name on them, laid

them out on the table and put his name on them.

Q. I will ask you whether or not that is the en-

velope that was on there (indicating).

A. Yes, sir.

Q. And ask you where was this envelope—how

was it put on there ?
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A. We just slipped it under the rubber.

Q. Oh, yes. That's all I have, your Honor. I

have one or two other questions I would like, if your

Honor would allow me, if this would go over until

to-morrow" morning.

The COURT.—Yes, it is 5:00 o'clock. We will

suspend at this time and court will be adjourned

until to-morrow morning at 10:00 o'clock.

Whereupon an adjournment was taken until

Wednesday morning, January 30, 1919, 10:00

o'clock A.M. [Ill]

WEDNESDAY MORNING SESSION.
January 30, 1918, 10:00 o'clock A. M.

Mr. FISHBURN.—Mr. Brockway, is here merely

to testify as to the condition of the exhibits since

they were turned over to him. Do you object to

him being here while the other witnesses are testify-

ing. Judge Brockway, the United States Commis-

sioner ?

Mr. McBRIDE.—No.
Mr. FISHBURN.—All right, sir.

Testimony of Irving H. Scott, for Plaintiff

(Recalled).

IRVING H. SCOTT, recalled as a witness on be-

half of the plaintiff, further testified as follows:

Direct Examination.

(By Mr. FISHBURN.)

Q. I will ask you, Lieutenant Scott, whether or

not you searched Mr. Phelan or his dress-suit case

or bunk, Jack Phelan, one of the defendants ?
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A. I did
;
yes.

Q. I will ask you when that search was made what

was done with the papers or other documents you

found?

A. I took them and separated them and put them

in a pocket in my coat with a note "Jack Phelan"

on it, and as soon as I had an envelope I put them in.

Q. I will ask you to examine that envelope (hand-

ing same to [112] witness). Is that the envelope

?

A. Yes, sir, in my handwriting.

Q. And you glanced through the—this morning

you glanced through it ? A. Yes, sir.

Q. I will ask you whether or not those are the

exhibits that this envelope was put on.

A. Those are the exhibits, yes.

Mr. FISHBURN.—I don't offer all these exhibits

because they have nothing to do with the case. I

just offer in evidence those exhibits that are in the

envelope.

The COURT.—They may be admitted.

Mr. McBRIDE.—Let me see them, if you will,

and see if I have any objection to them.

Mr. FISHBURN.—That's all.

Cross-examination.

(By Mr. McBRIDE.)

Q. Didn't you testify yesterday that you couldn't

identify that (indicating) ? A. No, sir.

Mr. FISHBURN.—Mr. Browne testified as to

things he couldn't identify. I didn't examine this

man as to anything about what he could identify, I

didn't ask him about a single exhibit.
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By Mr. McBRIDE.—(Q.) Did you see that—

what night was that, you say?

A. The night of the 13th of November.

Q. 13th ? You recognize that as one of the papers

that was taken from Phelan (handing paper to v^t-

ness) ? [113]

A. Why,—yes, sir, I remember this paper, I re-

member that paper.

The COURT.—Speak louder.

A. Yes, sir.

By Mr. McBRIDE.—(Q.) How about this (hand-

ing paper to witness) %

A. I don't remember about this clipping here.

Q. You don't remember that?

A. I can't recall about that.

Q. Well, how about this, do you remember about

that (handing paper to witness) ?

A. I can't testify that this was the exact paper,

but a paper similar to this I remember.

Mr. McBRIDE.—Now, may it please the Court, I

object to these two as

—

The COURT.—Objection sustained.

Mr. McBRIDE.—And this first one, I object to

that as incompetent, irrelevant and immaterial.

The COURT.—Overruled. It may be admitted.

Mr. McBRIDE.—We except.

The COURT.—Allowed.
Mr. McBRIDE.—Do you want to keep these (in-

dicating) %

Mr. FISHBURN.—No.
(Papers referred to received in evidence, marked
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Plaintiff's Exhibit 7, and made a part of the record

herein.)

Mr. McBRIDE.—Now, j^our Honor, I believe we

will consent to the admission of this (indicating).

The COURT.—Admitted.
(Envelope containing two papers received in evi-

dence and also marked Plaintiff's Exhibit 7, and

made a part of the record herein.) [114]

By Mr. McBRIDE.—(Q.) You say this was on

the 13th of November?

A. 13th of November.

Q. What day of the week was that?

A. I don't remember the day of the week.

Q. State to the jury if it wasn't on Thursday, the

15th? A. I can't state that.

Q. You don't know whether it was or not?

A. I can't testify to that, the exact date.

Q. Why do you say, then, it was the 13th?

A. Well, I imderstand from our records there

that the 13th of November shows that.

Q. Isn't it a fact these men were arrested on the

night of the 15th?

A. I can't testify to that, sir. All I know is what

our records show.

Q. Then you don't know anything about it your-

self, personally? A. Yes, sir, I do.

Q. Well, were they arrested on the 15th or 13th ?

A. I say, from our records the 13th.

Q. I say, from your own knowledge.

A. From my own knowledge? From my own

knowledge I can't testify as to the exact date.
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Mr. McBRIDE.—No, sir. That's all.

Mr. FISHBURN.—That's all.

(Witness excused.)

Mr. FISHBURN.—I have some exhibits I desire

to read to the jury. [115]

The COURT.—Well, if you read them now you

will not read them in argument.

Mr. FISHBURN.—All right, your Honor. I

would like to see exhibit No. 2.

Mr. McBRIDE.—I would like to have an oppor-

tunity to object to what counsel is going to read. I

would like to have the privilege of examining it.

The COURT.—This is some exhibit that has been

admitted.

Mr. McBRIDE.—Well, just the whole book.

Mr. FISHBURN.—I am reading certain pas-

sages.

Mr. McBRIDE.—Those particular passages he is

going to read. I would like to have my attention

called to them and have the privilege of examining

them.
^

The COURT.—Well, if there is anything else in

the book you want to read—counsel that is offering

it doesn't have to read all of it. If there is any-

thing else you want to read you can read it, but I

don't recognize, after an exhibit is in evidence, you
have a right to examine every passage he reads be-

fore he reads it.

Mr. McBRIDE.—Well, as I understood it, when
it was introduced in evidence the whole book was
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introduced in evidence and would go to the jury as

an exhibit.

The COURT.—Yes, sir.

Mr. McBRIDE.—Now then, he selects certain

paragraphs that he wants to read to the jury. Now,

it seems to me that

—

The COURT.—Well, when he reads them, if you

want to read more of them at this time you can do

so, or if you want to wait till your argument you can

read the rest of the book.

Mr. FISHBURN.—Some of it was favorable to

us and some of it he might use on his side. I didn't

think it was [116] fair to tear anything apart.

Mr. McBRIDE.—I will put on record, then, the

whole objection that it is immaterial, these para-

graphs that counsel reads.

The COURT.—Overruled.

Mr. McBRIDE.—And we except.

Mr. FISHBURN.—On page 266, in an article

called *' Inside," there is a picture of "Yours for In-

dustrial Freedom, William D. Haywood." This is

marked "Hodges."

Mr. McBRIDE.—What book are you reading

from?

Mr. FISHBURN.—Have you got another copy?

Mr. McBRIDE.—No.
Mr. FISHBURN.—This is the International

Socialist Review. Inside of this International

Socialist Review, on page 268, it has a picture of Mr.

Haywood.

Mr. McBRIDE.—I desire to object further, your
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Honor, that tlie witness on the witness stand identi-

fied that as an I. W. W. paper, and we object to it as

not being competent, being a socialist production.

The COURT.—That has been overruled.

Mr. McBRIDE.—And we except.

The COURT.—The picture will show what they

are, Mr. Fishburn. If you want to read something,

all right.

Mr. FISHBURN.—I am, your Honor. I am just

identifying a page, that is the whole purpose.

(Reading from Socialist Review.)

Mr. McBRIDE.—Now, we make a motion to

strike that out as being entirely immaterial and in

no way affecting the defense in this case.

The COURT.—What is the purpose of it f [117]

Mr. FISHBURN.—It is merely this, your Honor,

that this was found in the possession, this document

was found in the possession of one of these defend-

ants, and it goes to show the intent, these various

documents that these various people have on them,

and the contents of them would throw a light on the

intent of these people in making these utterances.

The COURT.—Your motion to strike out wdll be

denied ; but, as I instructed you before these conver-

sations that are made the basis of the indictment,

and that have been mentioned in it, was the advocacy

of I. W. W. 'ism, and the fact that any of these de-

fendants had I. W. W. literature on them, as I told

you before, is a circumstance from which you might

or might not infer that they were taking part in the

discussion where I. W. W. 'ism was being advocated
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along with other things. Other than that you will

disregard it.

Mr. McBRIDE.—We will preserve an exception,

and also except to the instruction of the court to

the jury on that question.

Mr. FISHBUKN.—Then the paper quotes fur-

ther from the indictment w^hich charged Haywood

and others, and quoting the indictment, the language

used is as follows

:

Mr. McBRIDE.—What page are you reading

from now ?

Mr. FISHBURK—Page 271.

(Reading indictment.)

Mr. McBRIDE.—Just a minute. I just want to

object now^ to this indictment as evidence in this case

for the reason that it is entirely immaterial. It

doesn't seem to me it can be a basis of any testimony

against these [118] defendants, and onh' tends to

prejudice the rights of the defendants in this case.

The COURT.—As I have told you several times,

gentlemen, what a man carries around in his pockets,

the literature that he preserves and keeps, may, un-

der certain circumstances, give you some informa-

tion about what his intent is when he uses certain

expressions or does certain things. Now, that is the

only w^ay that you can consider what was found on

these men. The fact that in Chicago another Grand

Jury accused some other men of something else isn't

any evidence against these men, but because they

^vere carrying I. W. W. literature around in their

pockets may be, as I told you a number of times, a



The United States of America. 115

(Testimony of Irving H. Scott.)

circumstance that will help you determine what their

intent was. The only way you can tell what a man's

intention is by what he says and does and his con-

duct and the circumstances under which he says and

does it.

Mr. McBRIDE.—I desire to except, your Honor.

Your Honor overruled that ?

The COURT.—Yes, I overruled your objection

made, as I understand it, so broadly as to strike it

out entirely. It is refused to strike it out entirely.

Mr. McBRIDE.—That is, the Chicago indictment,

to strike that out entirely, as being immaterial and

prejudicial to the defense'?

The COURT.—Your motion is denied as to its

entirety.

Mr. McBRIDE.—Now, I desire to except, may it

please the Court, to that part of the charge to the

jury in regard to the intent, how the intent may be

shown.

(Reading from page 278 of same document.)

[119]

Mr. McBRIDE.—Now, may it please the Court, I

make a motion to strike out that part read out of

exhibit 1, commencing at page 278, that was just

read to the jury, as being immaterial and prejudi-

cial to the defendants.

The ,COURT.—Denied.
Mr. McBRIDE.—Except.
The COURT.—I disallow your exceptions in part
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because they are too general, they are not specific

enough.

(Continued reading of various exhibits.)

Testimony of John Vossberg, for Plaintiff

(Recalled).

JOHN VOSSBERG, recalled.

Direct Examination (Resumed).

(By Mr. FISHBURN.)
Q. Mr. Vossberg, I will ask you to refresh your

memory and state what was said on the morning

after the 10th, I believe, the morning of the 11th, by

one of these gentlemen, and who was it ?

A. After coming in from breakfast a man known

as Foster said, "God damn this Government and

this company I am working for, and I would say a

hell of a lot more if it wasn 't for some stool pigeons

around here."

Q. I will ask you if you recall of examining this

matter yesterday afternoon (handing papers to wit-

ness). A. Yes, sir.

Q. Where did you find this data here marked

"F. A. Martin'"?

A. I found that under F. A. Martin's mattress,

at the head of his mattress. [120]

Q. And this card, this F. A. Martin who put that

on there?

A. Why, the lieutenant wrote that out, and I was

with him when I slipped it under. Lieutenant

Parent and myself were together when we wrapped

that up, and put that under.
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Mr. FISHBURN.—We offer that in evidence.

The COURT.—It may be admitted. The jury

will understand wh^t is found on one man will be

no earthly evidence whatever of the intention of an-

other man.

(Papers referred to received in evidence, marked

Plaintiff's Exhibit 8, and,made a part of the record

herein.)

Mr. FISHBURN.—That is all.

Cross-examination.

(By Mr. McBRIDE.)
Q. Where did you say you got that bunch of

papers'? A. Under his mattress.

Q. Whose? A. Fay Martin.

Q. Martin's bunk? A. Yes, sir.

Q. Under the mattress? A. Yes, sir.

Q. Was it tied together in the shape it is now ?

A. No, sir.

Q. It was loose, wasn't it?

A. They were laid right up in a bunch.

Q. What?
A. They were laid in a bunch, sir.

Q. In a bunch?

A. Yes, sir. Not all tied together. [121]

Q. Not tied together? A. No, sir.

Q. Weren't some of them loose? A. Yes, sir.

Q. Weren't they all loose?

A. Stringing around his bunk, sir.

Q. Yes. Weren't they all scattered out?

A. No, sir.

Q. Were they under the pillow?
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A. Right under the head of the mattress.

Q. Right under the head of the mattress?

A. Yes, sir.

Q. For the purpose of raising the mattress,

weren't they?

A. Most of the men put their things right under

the mattress to place it somewhere. They had no

place of regTilar security.

Q. Did you ever see Martin have any of those

papers in his possession? A. Yes, sir.

Q. Of those that you took from him ?

A. Not that very paper there. I saw the book-

lets he had, sir.

Q. The book? A. Yes, sir.

Q. Is that among those things?

A. It was, sir.

Q. At the time? A. Yes, sir.

Q. You saw him have them?

A. Yes, sir. [122]

Q. The same one ? A. Yes, sir.

Q. When you took those away from Martin did

you give him a receipt? A. No, sir.

Q. Did you have a search-warrant for searching

his bunkhouse?

Major STRONG.—I object, your Honor.

Mr. McBRIDE.—The law provides for it, your

Honor, for giving a receipt and also for a search-

warrant.

The COURT.—Objection sustained. If you want

to raise the question about any of these things being

obtained irregularly you have got to raise it pre-
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liminarily and not inject it into the middle of a trial.

By Mr. McBRIDE.— (Q.) Now, what is the date

that you got these on ?

A. The day of the 13th, sir.

Q. 13th of November?

A. November, yes, sir.

Q. What day. of the week was that?

A. I don't recall. I think it was a Wednesday.

Q. You think it was Wednesday?

A. I am not sure.

Mr. FISHBURN.—We object to that as incom-

petent, irrelevant and immaterial.

The COURT.—Well, it tests the memory of the

witness.

Objection overruled.

By Mr. McBRIDE—(Q.) Is that the day these

men were arrested? A. Yes, sir.

Q. Wasn't that on Thursday, the 15th?

A. The 13th, sir. [123]

Q. Are you certain it was the 13th?

A. Sure it was the 13th.

Q. And not the 15th? A. Yes, sir.

Q. Have you anything to refresh your memory as

to whether it was the 13th or 15th?

A. Well, the day of the time I took the notes, sir.

Q. How?
A. I remember the day that I was there and I

took the notes.

Q. What time did you go to that bunkhouse that

day? A. On the 10th, sir.

Q. On the 13th, when you took these notes?
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A. Oh, on the 13th?

Q. Yes, sir.

A. I got in there about 6:30, sir.

Q. Who was with you when you went there?

A. Nobody was with me when I went in there, sir.

Q. What was the first thing you did after you got

in?

A. I got in, 2>icked up a paper, sat down and

looked around.

Q. Sat down where, by the stove ?

A. By the stove, yes, sir.

Q. How long did you remain there ?

A. Remained there a few minutes, and then I saw

Mr. Phelan and Mr. Hodges up on the bunk talking

together very confidentially.

Q. Could you hear what they said ?

A. Not from that distance, sir.

Q. How far were you from them ?

A. I was quite a distance, and I moved closer.

Q. How far were you from them? [124]

A. In the first place?

Q. You were quite a distance ? How far were you

from them ?

A. About 10 feet in the first place.

Q. 10 feet away?

The COURT.—He said 10 feet away in the first

place, was that right, sir?

A. Yes, sir.

By Mr. McBRIDE.—(Q.) Did you move over to

where they were talking?
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A. I moved on the bunk right alongside of them,

sir.

Q. Right alongside of them % A. Yes, sir.

Q. Did you engage in the conversation?

A. Not at the first thing, sir. I tried to overhear

what they were talking about.

Q. What?
A. I tried to get their direct conversation. The

only thing I heard, I know they were discussing the

American Government and the English Govern-

ment. Hodges mentioned—I heard him mention

that he had worked also in the English—for some

people in the English Government, some of the aris-

tocracy, I believe, in the English Government.

They were talking very low, and I couldn't catch all

of their conversation. So I got down off of the

bunk and gradually walked around and got, tried to

get into their conversation. The conversation was

changed after I walked up and spoke. I had been

known around there, talking with them before, so

that is the reason I broke into their conversation.

Q. Now, the conversation that you heard between

them related [125] to the English aristocracy,

didn't it, principally?

A. The English and the American Government

also, sir.

Q. I
^
say, it related principally to the English

aristocracy, didn't it?

A. I did not hear all of their conversation.

Q. Well, what you heard related principally to the

English aristocracy, didn't it?
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A. Why, yes, there was the English aristocracy

and

—

Q. And he said

—

The COURT.—Let the witness finish his answer.

Mr. McBRIDE.—That is an answer to my ques-

tion, your Honor.

The COURT.—Well, he has a right to explain if

he sees fit.

A. (Continuing.) I did not hear everything he

said about the English aristocracy. I mentioned

that I heard him—^he was talking in very low tones

of the English and the American Government, and

the only thing I heard him say

—

By Mr. McBRIDE.— (Q.) But you couldn't un-

derstand what he said about the English and the

American Government, could you?

A. No, sir. The thing I did hear, the only thing

I heard him say in reference to the English Govern-

ment that was clear w^as that he had worked for

them.

Q. That he had worked for them ?

A. That he had worked for them, yes, sir.

Q. For the English Government? A. Yes, sir.

Q. Now, didn't he say this, didn't he say that he

had worked for some of the English aristocrats?

A. Yes, sir. [126]

Q. And that he didn't say that he had worked for

the English Government.

A. I don't remember the English—he brought the

English Government in, sir. I repeat that I did not

hear all of their conversation, it was very low.



The United States of America. 123

(Testimony of John Vossberg.)

Q. Now, did you take notes of that first conversa-
tion, that conversation that you heard ?

A. That first conversation I jotted down about
speaking of the English Government, and the Amer-
ican Government also, sir.

Q. Did you jot down speaking of the English
aristocracy ?

A. Mentioned that he had worked for the aris-

tocracy, yes, sir.

Q. Did you jot that down? A. Yes, sir.

Q. Have you got your original notes of that con-
versation I

A. Not of that immediate conversation, sir.

Q, What did you do with them ?

A. They were laying, you know, in my—in a box
at my bunk, sir.

Q. Out at Camp Lewis ? A. Yes sir.

Q. You have them yet, have you, the notes?
A. I believe, they-are out there yet, yes, sir.

Q. Now, remember I am speaking of the time that
you say was the 13th. A. Yes, sir.

Q. Not the 10th. A. Yes, sir.

Q. How long after you talked, you heard these
men talk, was^it that you took the notes? [127]

A. After I got in their immediate conversation?

Q. Did you take the notes there in the building?
A. Yes, sir.

Q. Where were you sitting at that time?
A. The time ,1 went over on my own bunk and

wrote them down, sir.

Q. How far was your bunk from their bunk?
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A. The hunks were all stationed around, but from

Perry's there I would say about ten bunks away.

Q. Now, what did those notes that you made there

at that time, what have you got on them, what is it,

just what you have, said? A. Yes, sir.

Q. That there was something said about the Eng-

lish Government, and also that Hodges spoke of the

English aristocracy?

A. That is before I got into their immediate con-

versation, sir.

Q. Yes, that was before? A. Yes, sir.

Q. Now, then, after you had taken those notes

what did you do?

A. I went back and got into their conversation.

Q. Now, where were they then, Phelan and

Hodges, when you say that you got in the conversa-

tion?

A. They were still sitting on the bunk, on top of

the bunk, a double-deck bunk.

Q. Was that the lower bimk or upper bunk ?

A. The upper bunk, sir.

Q. How many bunks in the room?

A. There are two deck. [128]

Q. Just two bunks in the room ?

A. One above the other.

Q. And both were sitting on the bunk ?

A. Both were sitting on the bunk. There was a

little hall between them, one on one bunk and one on

the other, sit.

Q. Wei] now, who engaged you in the next con-

versation that you took notes of?
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A. I got around to their conversation—I got into

their conversation as I said before. When I got into

their—when I broke into their conversation thev

had changed it. When I went up to them they had
changed their conversation.

Q. What did they change it to ?

A. Speaking of labor questions ?

Q. They spoke of labor questions? A. Yes, sir.

Q. Now, who was present at that conversation?

A. Before the breaking of the conversation—Mr.
Hodges and Mr. Phelan were present when I first

broke into the conversation, and others came later.

Q. How? A. Others came later, sir.

Q. At any time in this conversation were they sit-

ting around the stove ?

A. Later on. If you wish I t\411 explain how
they—

Q. No, I don't want it now, but later on they were
sitting around the stove?

Mr. FISHBURN.—If it please the Court, we in-

sist the witness have a right to explain. [1^9]

The COURT.—There is nothing to explain at

present.

Mr. McBRIDE.—He has answered the question.

Q. Now, before they went over to the stove what
did you hear Hodges say?

A. I heard him mention about this going to war,

the Americans being at war with Germany, about
the, English playing into the—also with us helping

England out and going they didn't think—that he
didn't have an awful good opinion of the English
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Government and didn't think it was right that the

American Government should go in.

Q. He said that he didn't have a good opinion of

the English Government?

A. He didn't have a very good opinion of the

English Government.

Q. In what respect?

A. With us in this war.

Q. In what respect?

A. About the English people, the way the English

people

—

Q. Did he say that the English Government had

mismanaged some things during the war?

A. That was one of the things.

Q. That is one of the things, that they were badly

managing the war? He said that, didn't he?

A. And it was also the people there, they were

going to the war, why shouldn't they let a whole lot

of others go, and so on.

Q. Yes. And he also expressed himself at that

time that he hoped that Germany would get a good

licking, didn't he?

A. I don't remember any such thing at all, sir.

Q. How? [130]

A. I don't remember any such thing at all, sir.

Q. You don't remember? A. No, sir.

Q. Will you say now he didn't in some language

express himself to the effect that he would like to see

the German,Government get a good licking?

A. No, sir.

Q. There wasn't anything of that kind said?
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A. No, sir.

Q. Now, when did you take notes of this last that

you speak of?

A. Just as soon as the conversation was over I

went to my bunk, sir.

Q. And how long did the conversation last?

A. I would say it lasted about an hour.

Q. An hour? A. About an hour.

Q. You went over about half-past six ?

A. I went there about half-past six. The con-

versation at first on the bunk, I was

—

Q. How long did that last ?

A. It was very, short; it didn't last very long, be-

cause another man came up and said that he wanted

to go to bed. We were sitting on another man's

bunk at the time.

Q. Who was that man ?

A. I don't remember the man at all. This man
didn't—

Q. Did he have any conversation?

A. No, sir. He was away at the time, and he

came up and says, "Fellows, I want to go to bed; you

will have to get off my bunk." [131]

Q. Now, you broke into the first conversation,

didn't you? A. Yes, sir.

Q. Now, what did you say?

A. I just happened to come in and said, ''How do

you do?" Tried to mingle in and give my points

of view.

Q. What point of view did you give ?
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Mr. FISHBURN.—We object to that as imma-

terial.

The COURT.—Objection overruled.

A. I remember of going up and speaking to them

and mentioning that—that is, I was very much in

favor of the American end of the war, as far as that

was concerned, but when they would mention any-

thing against this war I would—actually I would

side in with them, I wouldn't urge them on, I would

just simply say "Yes, sir" and "No, sir."

Q. Who did you tell that to?

A. Hodges and Phelan.

Q. Said that to Phelan? A. Yes, sir.

Q. What did Hodges say to that?

A. Just simply kept on edging his conversation.

Q. How ? A. Kept on with his conversation.

Q. About the English aristocracy ?

A. Not altogether with English aristocracy, sir.

Q. Well, he kept on with that same conversation

in which the aristocracy was spoken of?

A. No, sir, he did not.

Q. How?
A. He did not. That conversation did not last

very long. [132]

Q. Now, is that all that you said?

A. Yes, sir.

Q. At that time?

A. At that very moment up on the bunk.

Q. That was at the first conversation, was it?

A. That first conversation on the bunk up until

the man came and said he wanted to go to bed.
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Q. Then when he told you he wanted to go to bed

you got off from his bunk?

A. We all got off from his bunk and went over to

the stove and sat around the stove.

Q. Well, were Phelan and Hodges sitting on this

man's bunk, too?

A. Phelan and Hodges was sitting on this man's

bunk, one was on one bunk and one was on the other

talking, and he says, "Men, I want to go to bed,"

so that broke up the conversation.

Q. Yes. A. This man

—

Q. Now% in that first conversation you did not hear

anything out of the way, did you? What was said

about the American Government and the English

Government, you didn't understand, and what there

was said about the aristocracy wasn't anything out

of the way, was it?

A. It wasn't very good against—in favor of the

American Government.

Q. It wasn't? A. No, sir.

Q. It wasn't anything said in favor of the Ameri-

can Government? [133]

A. No, sir, they were not speaking in favor of the

American Government.

Q. Did you try to get them to say something in

favor of the American Government ?

A. I did not. I did not try—I just let them go

along with this first conversation to see how far this

thing would go.

Q. Well, you stepped in several times, didn't you?

A. Yes, sir, I did.
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Q. And you stated to the jury what you said?

A. Yes, sir.

Q. Yes. Well now, when you moved off of that

bunk where did you go to then?

A. Alongside of—around the stove, between three

or four barrels, and I guess around the stove, and

we all sat around there.

Q. Now, this conversation that I am speaking

about is the 13th. A. Yes, sir.

Q. Yes. Now, who was around the stove? Men-

tion the names of the men that were around the stove.

A. There were an awful lot of men outside of this

man Foster and Perry and Casey and Mullen and

Hodges and Martin and Phelan. They all came in,

but they didn't come in this immediate conversation.

Q. I am not asking you about that. I am asking

you to name the men that were around that stove ?

A. I named the men.

Q. After you had left the bunk you went to the

stove? A. Yes, sir. [134]

Q. And got around the stove. Now, name the men

that were around that stove.

A. I just named them. Want me to name them

again, sir?

Q. Yes, I want you to name the men around the

stove.

A. Phelan, Hodges, Foster, Mullen, Perry, Casey

and Martin.

Q. Well, then, it was the seven men around the

stove. A. Yes, sir.

Q. All these defendants were around the stove at
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that time. A. Yes, sir.

Q. Now, did you testify at the preliminary exami-

nation? A. Yes, sir.

Q. Didn't you leave—stand up Mullen—didn't you
leave Mr. Mullen's name out at the preliminary ex-

amination when you gave your testimony?

A. I gave that as—I did not leave his name out,

sir. On the night of the 13th—I may have left his

name out of being in this immediate conversation.

Q. How?
A. I left his name out as being in this immediate

conversation.

Q. But you didn't leave his name out, you say, that

he sat around the stove?

A. They were all around this stove.

Q. But you said at the preliminary examination

he took no part in this first conversation.

A. In this first conversation with me.

Q. That is the time you were around the stove?

A. Well, later on, sir, he came around the stove.

You asked me the men that were around this stove,

gathered around this stove when we first sat down.

[135]

Q. Yes, that is when you left the bunk you went

and sat down around the stove, didn't you?

A. Yes, sir.

Q. Now, were there any others there except these

seven men? A. Yes, sir.

Q. Around that stove. Who were they?

A. They were reading a paper. I didn't pay

much attention.
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Q. How?
A. The other men were reading papers and they

did not enter into any conversation, they minded

their own business around there and didn't pay any

attention to me, or I didn't pay any attention to

them.

Q. About how many were there besides these seven

men?
A. Oh, I would say about three or four.

Q. Three or four. Where are they now?

A. They were working out there. They may be

—

a good many of the men have been discharged out

there, so I found out later on

—

Q. Do you know whether they are out there now?

A. I don't know^ whether they are out there now.

One man that heard this conversation, he got out that

night, one of the men that heard that conversation.

I looked for him that night. We took him for a wit-

ness, and he had gotten out of his bunk, he had gotten

out of the bunkliouse altogether.

Q. How many men were there in that bunkhouse ?

A. I don't know just how many; I never counted

just how many, but I would say about a hundred

men, something like that.

Q. Probably over a hundred ? [136]

A. Probably a little over a hundred. I never

asked the

—

Q. Now, when you were sitting around the stove

did you see anything? A. Yes, sir.

Q. Who started the con\')ersation around the

stove? A. This man Hodges.
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Q. Hodges? A. Yes, sir.

Q. What did he talk about?

A. On the same order as took place the night of

the 10th.

Q. Well, was there anything repeated of what was
said at the bunk that night by Hodges?

A. At the previous conversation?

Q. Yes. A. No, sir.

Q. Nothing of that kind said ? A. No, sir.

Q. And Hodges was the first man that spoke ?

A. The first man that spoke.

Q. Who was the next person that spoke?

A. Mr. Phelan said—he wasn't in the conversation

for an awful long time.

Q. Phelan, you say, wasn 't in the conversation for

an awful long time. Well, Phelan was reading

something, wasn't he?

A. Not at that time, no, sir.

Q. You say he wasn't talking?

A. He came over, stayed in at all the conversation.

He left the conversation before it was over, this last

conversation. [137]

Q. Before the last conversation was over Phelan

got up and left, didn't he?

A. Got up and left and when

—

Q. What was said at the time he got up and left ?

A. I don't remember just what was said at the

time he left.

Q. Who was talking at the time that he left?

A. Hodges.

Q. What was Hodges talking about at that time?
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A. The conversation that I recited yesterday on

—

Q. Well, I am asking you to tell the jury now what

he was talking about. I am not asking you to tell

all that he said, but what was he talking about at the

time that Phclan got up and walked out of the house ?

A. I wouldn't recall just exactly the conversation,

but he mentioned about the Government, and he

would like to see the time when the aristocracy was

put out, and that now was the time, because the

American people had their hands full, that this Gov-

ernment had their hands full. He said that instead

of teaching their men, the children, to be soldiers and

to handle a gun, why, they should teach them to

down the aristocrayc than their men to be soldiers,

and when we have a strike they shoot them down.

That was almost at the end of the conversation.

Q. Yes, sir. Now, then, you gathered from his

whole conversation all the time that you were in the

bunk of Hodges, his whole conversation was princi-

pally directed toward the English aristocracy, wasn 't

it? A. No, sir.

Q. Isn't it a fact that his conversation showed that

he had [138] worked for some aristocrats. Eng-

lish aristocrats, and that he was very much opposed

to them, isn't that true?

A. He never mentioned the English aristocracy

after that time in that bunkhouse.

Q. And never mentioned it after that time?

A. Never mentioned the English aristocracy ex-

cept that time on the bunk when I overheard him.

His other conversation was—had nothing to do with
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England at all, it had mostly to do with the United

States Government.

Q. Well, now, which did he think was the best Gov-

ernment, the English or the American?

A. He did not say, sir. I only said in the very

first conversation where I barely overheard him

speaking, he mentioned that he had worked for the

English aristocracy.

Q. That he had Avorked for them?

A. I heard that. He didn't say that when I was

with him. That is what I overheard. As I told you

before, I overheard that when I came up and sat

on the bunk.

Q. That he had worked for the English aristoc-

racy? A. Yes, he was telling

—

Q. And didn't he, by his actions and by his talk,

show^ that he was bitter against the English aris-

tocracy ?

A. The expression on his face seemed that way,

yes, sir.

Q. Yes, sir. It was on his mind constantly, wasn't

it? A. Yes, sir.

Q. Now, do you mean to say that during the hour

and a half or two hours that you were there that

evening that you didn't hear him mention the Eng-

lish aristocracy again?

A. I did not, not after I left and got into this

other conversation. [139]

Q. Now, what did you say to him after he had said

what he did, what did you say ?

A. I said ''Yes" and "No," and I says maybe he
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was right. He was telling me, he thought that I

was young, and he was telling me what was the right

thing, because I was young, he said he couldn't un-

derstand the people didn't get wise and didn't jump
up, and we have got to have more men and we have

have got to get the men together. The only thing I

could say I wasn't up on the International Workei's

of the World, their doctrine, so I could not argue

against him or argue with him on it, I would just

say yes or no.

Q. Just said yes or no ? A. Yes, sir.

Q. Well now, at that time when he was talking it

was with reference to the condition of the laboring

man, wasn't it? A. That started some of it.

Q. That started the conversation? A. Yes, sir.

Q. Now, Mr. Hodges was there to work for the

Government, wasn't he?

A. Yes, sir, he was working with the —
Q. All those men who were in that bunkhouse and

that had bunks there, except yourself, were supposed

to be working for the Government.

A. Working for Hurley-Mason & Company, doing

work for the Govermnent.

Q. That is what I mean, for the contractors that

were putting up these buildings, weren't they?

[140]

A. Yes, sir.

Q. And he had been there for how long, about a

week, hadn't he?

A. He had been there, I guess, about a week and a

half.
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Q. Two weeks? A. Or two weeks.

Q. Ajid he had been working for the contractor in

putting up these buildings t A. Yes, sir.

Q. And these men that evening were complaining

about the conditions there under which they were

living, didn't they?

A. You mean in the bunkhouse?

Q. I mean in the bunkhouse.

A. Not altogether.

Q. That was mentioned?

A. A little conversation that at first started, they

were dissatisfied with their

—

Q. Working conditions.

A. With their working conditions.

Q. And they didn't like their beds, did they?

A. They did not say anything about their beds,

that I know of.

Q. They didn't like what they had to eat?

A. They didn't say anything about the food, be-

cause they had no right to, because I ate better over

there in the Hurley-Mason camp than in the camp.

Q. They complained at that time of what they

had to eat? A. No, sir, they did not.

Q. Well, what conditions were the laboring condi-

tions over there that they were complaining of in

that conversation? [141]

A. They weren't satisfied with working conditions

all over the country, all over the world.

Q. Well, but you said a minute ago they w^ere com-

plaining of conditions over there at the camp, at

Camp Lewis. Now, what particular complaint did
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they make at that time ? A. They mentioned

—

Q. You don 't know, do you ? A. Yes, sir.

Mr. FISHBURN.—Just let the witness answer

the question, please.

Mr. McBRIDE.—I am trying to get him to answer

the question.

The COURT.—Do you understand the question?

A. Yes, sir. He mentioned about the bunkhouse

where they made—the way they had to come in there

and sleep, and they weren't satisfied with their wages

and the way the Government was treating them all

around.

By Mr. McBRIDE.— (Q.) They weren't working

for the Government?

A. The way the Government made them sleep, and

things like that.

Q. They weren't working for the Government.

A. They weren't working for the Government; no,

sir.

Q. Were they blaming the Government because

the contractor did not give them a good place to

sleep ? A. They did, yes, sir.

Q. You mean to say that to the jury?

A. I mean to say they were dissatisfied and were

blaming the Government for letting such things as

that go on.

Q. Now, what did you say in reply to that ?

A. I says possibly they were right. [142]

Q. You said possibly they were right. You were

in civilian clothes then? A. Yes, sir.

Q. You belonged to the army of the United States



The United States of America. 139

(Testimony of Jolin Vossberg.)

at that time? A. Yes, sir.

Q. You had been hunting for four days for some

of these men, didn't you?

A. I had been walking around and been sleeping

and

—

Q. Answer my question yes or no. You had been

himting for four days to find one of these seven

men, didn't you?

Mr. FISHBURN.—We object to that as incompe-

tent, irrelevant and immaterial.

The COURT.—Objection overruled. That might

be a reason why he would remember exactly what

happened. Answer the question.

A. I came around there to find—there had been

reports about things going on, and

—

Mr. McBRIDK—Now, wait a minute. Won't

you answer my question?

Q. You had been himting for four days to find

one of these men, hadn't you?

A. I never had been hunting for them, sir.

Q. Hadn't been hunting for any of them?

A. I hadn't been hunting for any men, no, sir.

Q. How long had you been in civilian clothes

there ?

A. Well, I had altogether—up until the 13th.

Q. Say from the 10th, how long were you in

civilian clothes?

A. I was in civilian clothes every day, sir, from

the 10th to the 13th. [143]

Q. All the time? A. Yes, sir.

Q. From what date?
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A. I had altogether—I had gone out there before

the 10th, but I was not in that bunkhouse before

the 10th.

Q. You were what?

A. I went out there before the 10th, but I was not

in the bunkhouse before the 10th.

Q. Yes.

A. I was not in that same bunkhouse before the

10th.

Q. Oh, yes. And you were in civilian clothes

then ? A. Yes, sir.

Q. How long did you stay at the other bunkhouse ?

A. About four days.

Q. Four days? A. Four days.

Q. And that was before the 10th?

A. Before the 10th, yes, sir.

Q. Was the 10th the first time you went to this

particular bunkhouse where the defendants were?

A. I dropped in there once before, sir.

Q. Before the 10th?

A. Yes, sir. One afternoon it was, and had a

talk with the men that were working in there, that

was working nights, told me the conditions.

Q. Now, then, let's get back to the 13th again

for a few minutes. While Hodges was speaking, as

you last said, Phelan walked out, didn't he, walked

away?

A. At the end of the conversation—may I ex-

plain, sir?

Q. Yes, you may explain. [144]

A. He didn't walk out. He walked away and
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stayed away for about—I would say about five or

ten minutes, or no t quite that long, and called

Hodges away, Mr. Hodges aw^ay, which broke up

my conversation with Hodges, and Hodges, he went

over at that time, went over and got together, talk-

ing together, on Mr. Hodges' bunk,

Q. They were over on Hodges' bunk. How far

was that from you?

A. That was quite a ways. I did not hear that

last conversation. I was afraid they were getting

suspicious, and they

—

Q. How?
A. I was afraid that they had gotten suspicious,

because the lieutenants were in the bunkhouse at

this time, had come into the bunkhouse.

Q. Well, now, the lieutenants were there to ar-

rest the men?

A. The lieutenants w^ere there in civihan clothes,

sir, waiting around in this other conversation.

You didn't ask me when the lieutenants had come in.

Q. Now, then, we have got up to the time that

Phelan and Hodges walked away.

A. Yes, sir.

Q. And Hodges, when he left, was talking about

the English aristocracy, wasn't he? A. No, sir.

Q. Well, talking about the American Govern-

ment? A. American (xovemment, yes. sir.

Q. And about labor conditions?

A. About getting the men to work before—getting

the men to get together and strike now while the

Americans— [145] while the Government had
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their hands full with labor, with these men going to

war,

Q. He was still finding fault with the conditions

of the laboring men. Did he say anything about

eight hours a day ? A. No, sir.

Q. That wasn't mentioned?

A. Eight hours a day wasn't mentioned, sir.

Q. Wasn't mentioned at all? A. No, sir.

Q. Now then, when they walked away what did

you do ? Did you remain there or go away ?

A. I remained there for about five minutes.

Q. Who was there when they went away?

A. This man Perry was sitting right close, and

later than—that I broke the conversation. He got

up

—

Q. What broke the conversation?

A. When Mr. Hodges and Phelan walked away.

Q. Well, now, up to that time these other five de-

fendants were only there listening, weren't they?

A. Listening and putting a word in now and

then.

Q. Putting in a word now and then?

A. Yes, sir.

Q. But they weren't engaged in general conver-

sation, were they?

A. They were—they were very much interested

in the conversation.

Q. That is probably the first time they had heard

it, was it?

A. No, sir, these men had gotten together right

along. [146]
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Q. They had been together right along, but they

still were very much interested, were they?

A. Yes, sir.

Q. They remained there, did they, when these

people walked away?

A. No, they got up and went over to other little

crowds. One of them went over and joined around

the conversation that the lieutenants were having

with this man Foster.

Q. Oh, yes. Now, then, when did the lieutenants

get Foster?

A. Just after they had come in, so I understand

from

—

Q. Now, with reference to this time when Hodges

and Phelan walked aw^ay— A. Yes, sir.

Q. They waklked away and the five men were

around the stove, weren't they?

A. They were right around the stove. I didn't

say all these five men were in my immediate con-

versation, sir. I said they were around the stove.

When they walked away, with Hodges and Phelan

walked away. Lieutenant Browne and Lieutenant

Parent were in conversation with this man Foster.

Q. Now, wait a minute. We don't want to take

so much time. Now, when did Foster leave the

crowd, before or after Phelan and Hodges?

A. Oh, he left away after. He was still in the

—

Q. Way after what?

A. Way after Hodges and Phelan broke. They

didn't leave the room at all.
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Q. Did the lieutenants or anybody come and take

Foster away?

A. When they came and arrested the man, yes.

[147]

Q. But I mean from—he was sitting around the

stove, wasn't he? A. Yes, sir.

<}. And you were there at the stove?

A. Yes, sir.

Q. And Phelan and Hodges had left. Now, at

what time did Foster leave the stove there and get

with the lieutenants?

A. He was around the stove, they were in little

bunches together all around the stove; they were in

the conversation, when this other conversation

broke up between Foster—or between Hodges,

Phelan and this Perry and this Martin.

Q. Yes. Well, I still can't get you to answer the

question. I want to know at what time Foster got

with the lieutenants and how he got there. Did

they come for him, take him away, or did Foster

just simply leave the place where he was sitting and

went to the lieutenants ?

A. Why, he went to the lieutenants.

Q. How ? A. He went to the lieutenants.

Q. Foster did? A. Yes, sir.

Q. Why did he go to the lieutenants, if you know?

A. Because they were new men, just came into the

bunkhouse that night.

Q. Who were the new men?

A. The two lieutenants, they came in and said

they wanted to find a bunk, and there were

—
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Q. And Foster went over to talk with them, did

he? A. Yes, sir. [148]

Q. Now, were these lieutenants in civilian clothes'?

A. They were in civilian clothes, sir.

Q. And did anybody go to them to tell them about

the bunk?

A. He was asked—as they came in they asked if

they could get a bunk there, they thought they could

get work.

Q. Who did they ask?

A. They asked one of the men.

Q. Where was Foster when they asked that ?

A. When they tirst asked that?

Q. When the lieutenants first asked if they could

get a bunk where was Foster then?

A. He was close to me.

Q. Close to you? A. Yes, sir.

Q. When they asked for the bunk?

A. Yes, sir.

Q. Now, the man they asked for the bunk, what

did he say to the lieutenants ?

A. He told the lieutenants he was sure they could

get a bunk. He told them that the—the lieutenants

told them that they were—they had their cards

taken away from them, they once belonged to the

International Workers of the World, they had their

cards taken away from them. They told him they

heard they could get a bunk there and work, and

wouldn't have to work very hard.

Q. They told that to this man.
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A. They told that to this man when they first

came.

Q. Now, did Foster hear that conversation?

A. That convereation ? I do not know, sir.

Q. You don't know whether he heard it or not.

Foster was [149] still around the stove, was he ?

A. He was still around the stove. That was be-

tween the lieutenants and Foster.

Q. And you were still around the stove?

A. Yes, sir.

Q. How, then, after Foster and Mullen had left

there did you engage in any conversation with these

men? A. After Foster ?

Q. After MuUen and Hodges left?

A. You mean after Phelan and Hodges left?

Q. Or Phelan and Hodges left.

A. I went over—I did not get in the conversation.

Q. You were sitting there ?

A. Yes, sir. I walked over and listened.

Q. Walked over where

A. Just about two steps to where Hodges—not

Hodges, but Foster and this man Mullen was in it

and Casey were in the conversation.

Q. Those three were in the conversation?

A. Yes, sir.

Q. How far from the stove ?

A. They were all together, right about two steps

back of the stove.

Q. Back of the stove?

A. There is about 12 feet—there is about 6 feet

on each side of the stove, and I was over in one
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place, and when Phelan and Hodges left me I took

just about three steps and walked over to see how
their conversation was getting along, just walked

over and walked around and says "How do you do"

or one or two things. [150]

Q. That is when you got up, now ?

A. Yes, sir.

Q. After Hodges and Phelan had left you went

over to them and said ''How^ do you do" to them?

A. Yes, sir, and then walked away.

Q. And you had been with them there for half

or three-quarters of an hour, hadn't you?

A. Not talking to them, I just says

—

Q. Well, you did part of the time, didn't you?

You talked with them at the bunk ?

A. I had talked with them before, yes.

Q. Why did you say "How do you do"?

A. I says "Hello" to them, "How is everything?"

you know, something like that, a casual remark, as

a young fellow would say going around with the men
he is working with in the bunkhouse.

Q. You said "How do you do"?

A. I says, "How are you," or something like that,

which I don't remember.

Q. Then you passed right on?

A. No, I looked and saw lieutenant Browne and

Lieutenant Parent were having quite a conversa-

tion with them, so I did not want to butt in, so I

thought it would spoil everything, so I walked away.

Q. So that's all that you heard Mullen or Foster



148 Leonard Foster et al. vs.

(Testmiony of John Vossberg.)

and Phelan say that evening, wasn't it, what you

have repeated I

A. You mean Mr. Foster or Mr. Hodges?

Q. I mean Hodges and Phelan.

A. That very evening

—

Q. Answer my question. Did you hear them say

anything else [151] that evening? Yes or no.

A. Yes, sir.

Q. How long after this?

A. That was all in that same conversation. I

didn't speak to them after that, the time they moved
away.

Q. That is what I say, you heard all the conversa-

tion between these men, and have related it to the

jury, haven't you, between Hodges and Phelan?

A. I haven't related all of it, no, sir. I mentioned

—that I didn't relate the conversation, because I

told you that the conversation that I did relate was

additional to what had taken place on the night of

the 10th, because they repeated the same conversa-

tion.

Q. I am only talking of the 13th now, remember.

I am going to go to the 10th in a few minutes, but I

am only talking about the 13th. You have related

to the jury all the conversation there was on the

13th, haven't you? A. Yes, sir.

Q. And that was all that you heard Phelan and

Hodges say, is what you have related, is that right ?

A. Yes, sir.

Q. Now, w^hile you were there around the stove

up to the tune that you left there you have related
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all that these other five men have said, have you ?

A. Yes, sir.

Q. That is on the evening of the 13th "?

A. Evening of the 13th, sir. I haven't related

what—the few things that I overheard in the conver-

sation taking place between Foster and these other

men. Lieutenant Browne and Lieutenant Parent.

[152]

Q. No. I am going to get to that in a minute. I

mean while they were around the stove there.

A. Yes, sir.

Q. Well, at that conversation on the 13th Hodges

and Phelan were doing the principal talking, weren't

they, and the other fellows were practically only

listening, that is, on the 13th?

A. There were two conversations going on, sir.

Q. There were two conversations'?

A. There were two conversations.

Q. At the same time?

A. Yes, sir. One, as I said before, when my con-

versation broke up with Hodges and Phelan I took

a couple of steps to see how the conversation was

getting along between Foster and the two Lieuten-

ants and the other men that were around there.

Q. Yes. Well now, which way from the stove

were the two lieutenants and Foster?

A. I was sitting—^I don't get my directions just

right, but they were about—I would say about four

or five feet from us, catacorner from us, in back

of the stove. I was sitting at the side of the stove

and they were sitting at the back of the stove.



150 Leonard Foster et al. vs.

(Testimony of John Vossberg.)

Q. And how long were they in there until they

commenced talking to Foster?

A. That I do not know.

Q. Do you know when they came in?

A. I remember of seeing them come in, yes, sir.

Q. This was the night of the arrest ?

A. Yes, sir. [153]

Q. They were in civilian clothes, I understood

you? A. Yes, sir.

Q. How long did the conversation last between

Foster and the lieutenants?

A. I would sa}^ it lasted about an hour, or pos-

sibly more.

Q. Were they standing or sitting during that con-

versation ? A. They were sitting, sir.

Q. Were you taking part in the conversation ?

A. Not at that conversation, I didn't take part

in that conversation. I had a conversation of my
own.

Q. Your conversation with Foster was on t he

10th, was it?

A. My conversation with Foster was on the 10th.

Q. And this conversation was between the two

lieutenants ? A. On the 13th, yes, sir.

Q. Now, what did the lieutenants, or either of

them, say to Foster? A. That I do not know.

Q. You don't know what they said?

A. I don't know just exactly what they said.

Q. Why don't you?

A. Because I could not overhear at that time

everything that was said.
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Q. Well, did you go up close so that you could

hear? A. I—after my conversation was over.

Q. How ? A. After my conversation was over.

Q. You w^ent over then ? A. Yes, sir.

Q. Yes. Well, what did the lieutenants say to

Foster when you got there ? [154]

A. I did not hear them say anything. I heard

Foster say something.

Q. Oh, you just heard Foster talk.

A. I heard Foster talk.

Q. But you didn't hear the lieutenants saying

anything ?

A. I don't remember anything they said, no, sir.

Q. What the lieutenants said to Foster to cause

him to talk you don't know?

A. I do not know, sir.

Q, No. How old are you?

A. Twenty-three.

Q. Where were you born?

A. In Chicago, Hlinois.

Q. Where did you, join the service?

A. Los Angeles.

Q. How long had you lived there ?

A. About seven years.

Q. What business have you been engaged in ?

A. I am an emotional picture actor.

Q. An actor? A. Yes, sir.

Q. In what line?

A. Emotional pictures the last two and a half

years.

Q. What did you do before that?
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A. Went to school.

Q. Where?
A. The University of Southern California.

Q. Your parents living?

A. My parents are living, yes, sir.

Q. Where are they? [155]

A. They are in Los Angeles.

The COUET.—I don't see that has anything to

do with it.

By Mr. McBRIDE.— (Q.) Ever been convicted

of an offense ? A. No, sir.

Q. You volunteer or drafted?

A. Drafted. I volunteered—if I may explain,

may I?

Mr. FISHBURN.—Yes, sir.

A. I volunteered in Stewart Edward White's

Field Artillery after I found out I was too late for

the officers' training camp. I volunteered and

passed my examination and was called up ready to

go three days before the artillery left. I was in a

picture, I was half through, I went down and asked

the major, whose name I have on a little slip, if I

could get ten days' leave to finish my picture before

going up. He says, "I can't give you any leave at

all." I says, ''I am afraid I cannot go, because

the company would lose money and I would lose

money." ''Well," he says, "there are a lot of men
that want to get in." He says, ''You can—I can

put another man in your place, you haven't been

sworn in yet." So my name was dropped from the

roll and I did not go, and I waited then and my name
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was called and I got my notice and I was drafted

up here. I have the little slip that mentioned that

I was—that certifies that I enlisted in Stewart

Edward White's 2d Field Artillery.

By Mr. McBRIDE.— (Q.) When did you first

meet Foster?

A. First meet Foster? The night of the 10th.

Q. Where ? A. In the bunkhouse 143.

Q. Was that the bunkhouse you spoke of visiting

the 13th? [156] A. Yes, sir.

Q. Who else did you see of these defendants that

evening of the 10th?

A. Of the 10th ? I saw Hodges, Mr. Phelan, also

—I saw all seven men that very night.

Q. What time was it that you went there that

evening ?

A. I went there right after I got through eating.

I went—first I went there to ask

—

Q. About what time was that when you went

there ?
,

A. When I first entered the bunkhouse ?

Q. Yes.

A. I guess it was around 6:00 o'clock when I

asked if I could have a biuik.

Q. Who did you ask ?

A. I asked the bull cook, the man they call the bull

cook, who has charge of the bunk.

Q. And asked him for a bunk? A. Yes, sir.

Q. Where was Foster at that time?

A. I don't know just exactly where they were at

that time.
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Q. You didn't see him when you went in?

A. When I first went in and asked for the bunk;

no, sir.

Q. Well, how^ long after that did you see Foster?

A. When I came back and brought my blankets

there and put them on my bunk and went around the

stove.

Q. About what time was that?

A. It was about 6:30.

Q. About 6:30? A. Around 6:30.

Q. When you took your blankets over to the

bunk? [157]

A. About around 6:30. I don't know whether

—

Q. Was Foster there at that time ? A. Yes, sir.

Q. What other one of the defendants did you see

at that time? A. At that very time?

Q. Yes. A. I saw Mr. Phelan there.

Q. And who else?

A. And Mr. Hodges. Mr. Martin was there.

Q. Any of the others?

A. At that particular time they w^eren't out there,

that particular moment when I sat down. They

came in later.

Q. Did all of them come in later ?

A. These other men ; that is, I saw^ them later.

Q. Yes. Now, at the time that you held your con-

versation at that time with Foster where were you

standing or sitting?

Mr. FISHBURN.—I object to that. There is no

evidence about a conversation with Foster. I don't

know whether he is doing it unintentionally or not.
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The COURT.—It is assuming something not

shown.

Mr. McBRIDE.—Why, two or three times the

witness has testified since I have been cross-examin-

ing that his conversation with Foster was on the 10th

and not the 13th.

The COUET.—Yes, but—
Mr. McBRIDE.—And I am assuming from his

answers previously given he had a conversation with

Foster.

The WITNESS.—I didn't have an immediate

conversation with , Foster.

By Mr. McBRIDE.— (Q.) How? [158]

A. I didn't have an immediate conversation. He

was around this place, he was around this stove

talking, and later read the book which Martin passed

around.

The COURT.—The attorney is asking about the

10th.

A. I am talking about the 10th, sir.

By Mr. McBRIDE.— (Q.) You mean this book

that you had yesterday, this Socialist

—

A. The Socialist book, yes, sir.

Q. The Socialist Review? A. Yes, sir.

Q. Martin had that book, did he ? A. Yes, sir.

Q. And who did he give it to?

A. He gave this—one book he gave to Foster.

Q. To Foster? Did he have more than one of

those magazines ?

A. At that particular moment, no, he didn't carry
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more than one. I saw him ^giye one away to an-

other man later on.

Q. What was that you saw him give to a man later

on, was that a newspaper or a magazine ?

A. It looked very much like—it was—a little dis-

tance it looked very much the same magazine that

was passed.

Q. Will you swear it wasn't a newspaper?

A. I would not swear it wasn't a newspaper, be-

cause he was passing it to him very slyly.

Q. Now, at what time was it, now, of the evening

of the 10th when Foster passed this paper ?

Mr. FISHBURK.—There is no testimony that

Foster passed any paper.

By Mr. McBRIDE.— (Q.) Or that Martin passed

the paper. [159]

A. Well, sir, I did not have a watch with me that

time. The only way I could find out

—

Q. Well, your best judgment about what time was

it when Martin gave Foster the paper?

A. I guess it was about fifteen or twenty minutes

after I—I guess about ten or fifteen minutes after

I sat down at the stove.

Q. And you think you got there about half-past

six? A. About half-past six.

Q. Now, at that time, when that mazazine was

passed by Martin to Foster was Phelan there?

A. Yes, sir.

Q. He was there at that time ?

A. But he was standing, he was standing at that

time right next to Mr. Hodges.
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Q. Next to Mr. Hodges % A. Yes, sir.

Q. Now, what time in the evening did you first

talk with Foster?

A. About—this is the time I asked him about the

paper. I saj^s, "What paper is it?" And he

says

—

Q. I am asking you now—I am not asking you
what you said to him, or he said to you. I said what
time in the evening was it you first talked with

Foster?

A. I talked very little with Foster, sir. I might
have said "Hello," but not anything—but not in any
immediate conversation. It was about

—

Q. Give about the time.

A. About the time that he received this magazine.

Q. That was about— [160]

A. I would say about a quarter of seven, sir.

Q. About a quarter of seven?

A. Something like that, quarter of seven.

Q. Now, had you ever spoken to Foster before

that? A. No—yes.

Q. Where? A. He asked me—
Q. When?
A. About five or ten minutes before.

Q. About five or ten minutes before that in the
same bimkhouse.

A. Asked me what I was doing there.

Q. He asked you what you were doing there ?

A. What I was doing there
;
yes, sir.

Q. Well, now, was that the first of your conversa-
tion you had with Foster ? A. Yes, sir.
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Q. And what reply did you make to him?

A. I told him that I had to move from the car-

pentei-s' bunkhouse because that I was no longer

doing carpenter work and that the carpenter—and

that I had been put over to dig some post holes and

such things as that on the other side of the camp,

and the carpenters would not allow me to stay in

their bunkhouse any longer, and that I had to move

over into another bunkhouse.

Q. Well, that wasn't true, was it?

A. I told them

—

Mr. FISHBURN.—I object to that as incompe-

tent, irrelevant and immaterial.

By Mr. McBRIDE.— (Q.) That wasn't true,

what you told him? [161]

The COURT.—The conversation bares on the

length of the conversation, and that would help to

determine whether he would remember Foster or

not. Objection overruled.

By Mr. McBRIDE.— (Q.) That wasn't true, was

it, what you told him ?

A. No, it w^asn't true, that I had

—

Q. You said that to him to get his confidence so

that you might engage him in some conversation

that would incriminate him or make him liable to

arrest, didn't you? Now answer the question yes

or no. A. No, sir.

Major STRONG.—I object to that.

By Mr. McBRIDE.—(Q.) Now, explain to the

jury why it was that you told Foster what was not

true?



The United States of America. 159

(Testimony of John Vossberg.)

Major STRONG.—Just wait a minute. We ob-

ject to that, your Honor.

The COURT.—Objection sustained.

By Mr. McBRIDE.— (Q.) Now, what else did

you say to Foster?

-X The only thing that I had just told him that

so I could—told him, give my excuse for coming

over there and sleeping in the bunkhouse, that is all

that I said.

Q. You didn't say anji:hing else to him?

A. No, sir, that is all I said to him.

Q. What did Foster say in reply to that?

A. He mentioned—yes, he says, "I know they

won't allow anybody but carpenters to stay down

there."

Q, And what did you say then in reply to that ?

A. I says, they made—I just told him that they

made me leave there, they wouldn't allow me to

sleep there any longer, is all I said. I told him

that I was working [162] over on the other side

of the cantonment.

Q. Where the carpenters had been to work?

A. That I had changed work. I told him my rea-

son for working with the carpenters, I had been

working in the commissary building some shelves.

Q. Did you say anything about coming from

Chicago? A. No, sir.

Q. You say anything to him about being an

I. W. W. ? A. No, sir.

Q. That's everything you said to him?

A. Yes, sir.
,

.
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Q. What did he say in reply to what you had said

to him?

A. He said, "Very well." The conversation was
of no importance at that particular moment. At
that time the conversation—^he got up, as I have

said, and he got that book and was reading, he

started in reading the book.

Q. He said what ?

A. He got interested in this book.

Q. Got interested in the magazine. It was a

magazine, wasn't it?

A. Yes. He got Hodges' and Phelan's attention

to it.

Q. To the magazine? A. To the book.

Q. To what he was reading in the magazine ?

A. Yes, sir, and the picture.

Q. Yes. Martin had just given it to him?

A. Yes, sir.

Q. Well, now, did you have any more conversa-

tion with him that night? [163] A. No, sir.

Q. That's all the conversation you had?

A. Just—not in my immediate conversation. He
entered in our conversation, though, just said yes

and no. He seemed to be very much in favor of

what Hodges was saying, and veiy—would say damn

this and damn that, damn the way the things were

going along.

The COURT.—It is ten minutes to twelve. I mil

require you to conclude your cross-examination by

twelve o'clock.

Mr. McBRIDE.—All right.
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Q. Now, that 's all the conversation, then, that you

had with Foster ? A. Yes, sir, that night.

Q. Did you have any conversation with him at

any other time?

A. No immediate conversation. The next morn-

ing, before going to work, he got up, and the men
were all talking around there, be made this state-

ment to myself and a couple of other men there

about ''God damn—

"

Q. Who were the other men?

A. The other men? Why, men that were work-

ing around there.

Q. Where are they now ?

A. They may be laid off now, sir.

The COURT.—Do you want an answer to what he

said ? You seemed to ask that first.

By Mr. McBEIDE.—Yes, you may answer now.

A. You want to know what he said, Foster said

at that time ?

Q. Yes.

A. Foster says, "God damn this country and this

company I am working for," as I stated before,

"and I would say a hell of a lot more if it was not

for the stool pigeons [104] around here."

Q. He said, "God damn this country."

A. Yes, sir.

Q. And he would say a good deal more?

A. "And this company I am working for."

Q. "And this company I am working for."

A. "And I would say a good deal more if it wasn't

for these damn stool pigeons around here. '

'
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Q. That is all he said at that time ? A. Yes, sir.

Q. Now, you have related all the conversations

that you and Foster ever had, haven't you?

A. Yes, sir; of any consequence.

Mr. McBRIDE.—I believe that's all.

Mr. FISHBURN.—That is all.

(Witness excused.)

Mr. FISHBURN.—The only thing further is the

declaration of war to be conceded, that the war with

Germany was declared on April 6th, 1917?

Mr. McBRIDE.—Oh, yes.

Mr. FISHBURN.—Also be conceded this draft

Act, they were to report on June 5, 1917, they were

to be drafted on June 5, 1917?

Mr. McBRIDE.—Yes.
Mr. FISHBURN.—That will be conceded, won't

it?

Mr. McBRIDE.—I suppose so. We have no ob-

jection to that. [165] No, there is no objection to

that.

Mr. FISHBURN.—Those facts are understood to

be agreed on, your Honor.

The COURT.—The jury will so understand them.

Mr. FISHBURN.—That is all of the Govern-

ment's case, your Honor.

The COURT.—Open your defense.

Counsel for defendants makes his opening state-

ment to the jury.

Whereupon an adjournment was taken untO 1 :30

o'clock P.M. [166]



The United States of America. 163

(Testimony of John B. Phelan.)

WEDNESDAY AFTERNOON SESSION.
January 30, 1918, 1:30 o'clock P. M.

Mr. McBRIDE.—If it please the Court, I desire

to read just a few lines from this exhibit 2.

The COURT.—That was found on whom or in

connection with whom?
Mr. McBRIDE.—Of all of the defendants.

(Reading.)

Mr. McBRIDE.—I forgot to state, your Honor,

Mr. H. E. Foster, of Seattle, has been counsel in this

case, but was detained on account of some important

work in Seattle. I would like to have his name
noted.

The COURT.—Mr. Foster's name will be noted as

counsel for defense.

Testimony of John B. Phelan, in His Own Behalf.

JOHN B. PHELAN, one of the defendants, pro-

duced as a witness on his owtl behalf, and on behalf

of the defendants, being first duly sworn, testified

as follows

:

Direct Examination.

(By Mr. McBRIDE.)

Q. Mr. Phelan, what is your age ?

A. I am in the fifty-sixth year.

Q. You are one of the defendants in this case?

A. Yes.

Q. How long have you lived in the State of Wash-

ington? [167] A. Since November 3d.

Q. Of last year?

A. That is, around the Sound. Of 1917. And I
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came into the State of Washington about August 20,

1917.

Q. Where from?

A. California. From Oregon first, but I left Cali-

fornia. I left San Francisco on June 21, 1917. I

had lived in California about eight years prior to

that.

Q. What is your business, Mr. Phelan ?

A. Well, I have been following general labor and

farm work lately. For several years in California

I was canvassing and soliciting. Prior to that I fol-

lowed mercantile work in Chicago.

Q. Followed what?

A. I worked for a mercantile agency, for R. G.

Dun & Company in Chicago, and worked for the

Ryan Drug Company in St. Paul, Minnesota. I fol-

lowed that line of work, known as a credit man, for

about twenty years of my life. And I left Chicago

in March, 1909, on account of illness. I w^as advised

—I was compelled to go on account of bronchitis and

rheumatism. The doctor advised me to leave there,

as at my age it was gi'owing worse so fast I had to

leave there. I came West and have lived in Cali-

fornia most of the time since.

Q. Now, have you been in Seattle ?

A. I arrived in Seattle on Fi'iday evening, I think,

November 2d, and left it Wednesday morning,

November 7th, and went out to Camp Lewis.

Q. How did you come to go out there?

A. I had just come down—I was walking down on

the street [168] there, I think it was Second, it
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might have been some other street, though ; I was in

Seattle twenty years before, but had forgotten the

streets. I met William Hodges, whom I had known
in California, who is a defendant here also, I met

him on the street. I just got these glasses from Sil-

ver & Company, and we stopped, we having met be-

fore, and engaged in conversation, and he says to me,

*'What are you doing?" And I says, "Nothing; I

was tliinking of going out to Hollywood." I had

just come here from Wenatchee, over at Moses Lake.

The COURT.—Hollywood? You must be mis-

taken.

A. Hollywood, where there is a chicken farm.

The COURT.—You proceed. I thought maybe

you misstated the word.

A. (Continuing.) I met Hodges. When I came

into Washington I came in from Lewiston, Idaho. I

worked for the Lewiston Orchard Company. I left

San Francisco with another man and we worked at

White Bros, at Walla Walla, a large fruit ranch con-

cern, and he remained there, and they had finished

out part of the work, and I went on to Lewiston and

worked there for the Lewiston Orchard Company
for a while, and went from there into the Poulouse

country, I believe they call it such, and arrived in

Spokane about the end of August. I worked in

Spokane on a gravel, concrete job for a few days,

when I was told on Monday morning there was fire

fighters wanted in Montana, and I went down to the

postoffice with an acquaintance and registered there,

so got a ticket and left that morning. I think it was
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August 24th, Monday, and we went up to Libby,

Montana, and there [169] w^ere eighty of us went

on that train. There was about forty there already,

and we put out the fire there by Saturday morning.

And there were about, in that crew of one hundred

and ten men, there were probably seventy-five of

them members of the I. W. W. I had formerly

been a member, see, but, as I say, for several years

I didn't follow laboring, was not qualified for mem-

bership, and had dropped my card. So around the

campfire in the evening there were more or less dis-

cussions of the struggle of the I. W. W., of the work-

ing class, for wages and shorter hours.

The COURT.—What question is the witness an-

swering ?

The WITNESS.—I am telling how long I lived in

Washington and how I came here to get out to Camp
Lewis.

The COURT.—Well, stick to the question.

A. (Continuing.) Well, that is the question, then.

I was not a member of the I. W. W. then until I came

down there and was paid off by the forest ranger at

Libby, Montana.

Q. Who did you fight that fire for, for the Govern-

ment?

A. It was on a Government Forest Reserve, yes,

United States Government, and I was, as I say, I had

got acquainted with some of the men, and they said,

"Where are you going?" I says, "I expect to go

over to Seattle." And they said, ''Well, aren't you

going to line up? I says, "Yes, I guess I will." I
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had heard a conv?ersation between two local men

there about the I. W. W., and one of them asked the

other, "What will we do about the I. W. W. ? And

he says,

—

The COURT.—Come back to this, how you hap-

pened to be out here at Camp Lewis. [170]

A. (Continuing.) So I went, then—I started in

for Seattle, not for Camp Lewis, and I worked in the

meantime thirty days at Moses Lake picking apples,

and there met a young man who told me I could get

a job. He had worked for five years at a chicken

ranch at Hollywood, and he recommended for me, a

man of my age, would be a good place to go, the work

was rather easy and would be interesting. So after

that I came on to Seattle. And someone had stolen

my glasses on this job, and I went up and got fitted

for glasses, come down the street and met Hodges,

and he told me that there were a hundred men going

up to Camp Lewis, some—Hanley Company employ-

ment office. So I says, well, inasmuch as I needed

some glasses—they set me back pretty heavy for

those glasses—I guess I better go out there and get

enough money now to get some clothing. I had run

low on money. So he took me over to Hanley 's

office. And they said the shipment was full, but I

might come around at 6 :00 o 'clock in the morning, the

men might not show up, and I could get on, and try

in the morning. And we arrived out at Camp Lewis

about noon on November 7th, Wednesday, Novem-

ber 7th.
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Q. Well now, did you get employment at Camp

Lewis ?

A. I got it from this Hanley & Company. We
were given ten days to go to work out there and get

men.

Q. Hanley & Company, were they the contractors ?

A. Employment agents, I believe, in Seattle.

Q. I say, did you work for anybody at Camp

Lewis?

A. I worked for Hurley-Mason & Company.

Q. You worked for Hurley-Mason & Company?

[171]

A. Yes. Not for the United States Government.

Q. When did you go to work ?

A. On noon on Wednesday, November 7th.

Q. You went to work for these contractors at

Camp Lewis ? A. Yes.

Q. Now, what kind of work were you doing?

A. I was on what they called the hydraulic or

sewer dam. We were putting in—digging trenches

to put in water and sewer pipe all the time.

Q. How long did you work ?

A. We worked until Thursday evening, November

15th.

Q. What was the date and the day, name of the

day, on which you were arrested on this charge ?

A. I was arrested on Thursday at 9:00 o'clock,

November 15th.

Q. November 15th? A. Yes.

Q. 1917? A. Yes. Out of my bed.

Q. Who arrested you?
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A. Lieutenant—one of the military police. There

was a squad of uniformed policemen with rifles and

bayonets, six men and a sergeant, and three men in

plain clothes, who afterwards proved to be Lieu-

tenant Parent and Browne and this policeman Voss-

berg that testified here before me.

Q. The one that was on the witness-stand to-day ?

A. Yes.

Q. They arrested you?

A. Yes. The lights, as a rule, at a quarter of nine,

they [172] gave a flash

—

The COURT.—Just answer the question.

The WITNESS.—Yes.
By Mr. McBRIDE.—(Q.) Now, Mr. Phelan, you

remember the 10th? A. Yes, sir.

Q. You remember what day of the week that was ?

A. It was Saturday.

Q. That was on Saturday? A. Yes.

Q. Now, did you see am^ of these men on Saturday

that you have named? A. Which men?

Q. These men that you have named, these plain-

clothes men? A. Officers, yes.

Q. Yes.

A. No. None of them, so far as I know. I don 't

recall seeing any of those, either of those two Lieu-

tenants or Vossberg.

Q. Well, I am speaking now of the 10th.

A. Oh, the 10th—

Q. The night of the 10th, did you see any of them ?

A. No, no. That was Saturday evening.

Q. That was on Saturday evening, yes.
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A. Yes.

Q. Well, now, who did you see at the bunkhouse

that evening or talk with*?

A. Oh, there was 146 men in this bunkhouse, and

my bunk happened to be the very last one in the

})unkhouse, and there were three stoves scattered

down the hall, and there [173] was usually a

crowd around the table.

The COURT.—You are not answering the ques-

tion.

A. (Continuing.) Well, I don't know how many I

saw. I saw them all. We were inside. And as to

any persons known, only one I personally was ac-

quainted with there was Hodges, and he was in that

bunkliouse, and a man who is not here, named Fred

Niles. Niles went out there with me. He was at

this employment office when I went over there in the

morning. He was from California and an old friend

of mine.

By Mr. McBRIDE.— (Q.) Do you know where

Niles is ?

A. No. He was working there. If he was

—

Q. Do you know whether he is in this part of the

state?

A. No. He was going to quit the Saturday night

before to go to California, and I supposed he had

gone there. That had been his home for some years.

Q. Now, did you see Vossberg on the night of the

10th in the bunkhouse ?

A. No, I couldn't have seen him or engaged in any

conversation with him, because when I came in from



The United States of America. 171

(Testimony of John B. Phelan.)

work, as we always did before supper, I found that

my bunk had been looted, my bedding stolen.

Mr. FISHBURN.—A¥e object as incompetent.

A. (Continuing.) And my suitcase searched.

This might be important.

The COURT.—You may make the explanation.

A. (Continuing.) And then I spoke about it to

the crumb-boss, so-called, custodian of the place, and

he didn't know anything about it. He said he was

taken away that day, and all the crumb-bosses were,

and working in another part [174] of the canton-

ment. All right, I let it go at that, but I had to look

up a bed for that night, that is, another bunk.

By Mr. McBRIDE.—(Q.) Well, did you have any

conversation with Hodges or Hodges have any con-

versation with you about the English aristocracy?

A. No. That evening of the 10th? No.

Q. On the 10th ?

A. No, no. No, I had no conversation with

Hodges whatever. That evening that Vossberg tes-

tified here he had these conversations with all of us,

as soon as I spoke to the boss about this thing, I says,

''Who knows where this barber-shop is here?" I

had a week's beard on me and didn't know anj^thing

about the cantonment, and one fellow says, "I do, I

am going up that way and will take you up there."

I says, "All right, I will see you here after supper."

So we went up there and washed.

Q. What time was that, now?

A. Along a little bit before 6:00 o'clock, about

half-past five.
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Q. That was on Saturday night?

A. Saturday evening, the 10th. That was the only

time I was shaved out there. As I say, I had a

week's beard on me, and this man promised to take

me up there, and Niles was going with me, and when

I went to supper, we had to stand in line a long time,

and I lost track of this fellow, and I says, "Does any-

body know where that barber is?" And another

young fellow spoke up and said, "I know where it

is." And another fellow, Foster—I didn't know

him then—and he came along. [175]

Q. To the barber-shop?

A. To the barber-shop at the other end of the can-

tonment, and we went up there, and there was two

barber-shops with one chair in each of them full, and

it was 10:00 o'clock when we returned right from

that barber shop to the bunkhouse. The lights were

always out at 9 :00

—

Q. And that was on Saturday night, the 10th?

A. On Saturday night, the 10th of November.

Q. Did 3^ou have any conversation that night be-

fore 9:00 o'clock in the bunkhouse with anyone?

A. Could not have had further than I have stated,

because I was not there.

Q. Now, Mr. Phelan, I want to get over to what

the officers did the night of the ISth. You say it was

the 15th when you were arrested ?

A. Yes, I know it was the 15th.

Q. You remember them saying it was the 13th ?

A. Yes.

Q. Well, now, were you there in the bunkhouse
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that evening? A. On the night of the 15th *?

Q. Yes. A. Yes.

Q. Where were you along about 6 :0O o 'clock ?

A. Oh, 6:00 o'clock was supper.

Q. How?
A. Usually didn't return from supper until half-

past six or so. We stood in line

—

Q. What time did you have your supper that

night ?

A. The time was always about the same. We
usually had the same, but we would line up there in

line and stand [176] there sometimes a half hour

and sometimes an hour.

Q. And what time did you line up that night?

A. Oh, right after 5:00 o'clock.

Q. Right after 5:00 o'clock? A. Yes.

Q. Do you know what time you returned, then, to

your bunkhouse ?

A. Well,—on the night of the 13th or 15th?

Q. 15th, yes.

A. I couldn't say definitely as to the 15th, further

than I came back right after supper.

Q. Between 6 :00 and 7 :00 ?

A. About between 6:00 and 7:00.

Q. Now, where was Hodges that evening?

A. When I went into the bunkhouse?

Q. Yes. A. I don't know.

Q. Didn't you see Hodges at all that evening?

A. Yes, I did.

Q. Well, when was that?

A. I was with Niles. Niles and I were com-
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panions, we were old friends, together all the time.

We ate every meal that I ate out there together.

The COURT.—Just answ^er the question.

A. (Continuing.) Yes. Well, I know, but this

man explained I was with other fellows. I was with

Niles all the time, and he never made that statement,

and I think I ought to be entitled to show as to the

credibility of his testimony that Fred Niles was with

me all the time. Judge. [177]

The COURT.—But you were simply asked who
you were with.

A. (Continuing.) I was with Fred Niles until

about 8 :00 o 'clock. The night was rather warm and

there wasn't many around the stove. That was the

only reason we were around that stove, a wet or cold

night we would crowd in there.

The COURT.—Ask him another question.

By Mr. McBRIDE.— (Q.) Well, now, did you on

this Thursday night, the 15th, did you have any con-

versation with Hodges? A. Yes.

Q. Now, were any of those officers there to your

knowledge ?

A. Yes—no. No, no, none of the officers.

Q. Well, I mean these men that testified here in

this case. A. Oh, yes, Vossberg.

Q. Vossberg was there? A. Yes.

Q. You remember of him speaking of Thursday

the 15th? A. Yes.

Q. Was anybody there but Vossberg at the time

Vossberg was there ?

A. Shortly before 8:00 o'clock I went over—Niles'
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bunk was right opposite the stove. He was sitting

on the bunk, as he usually did after supper. I went

over there, and pretty soon Duke—Hodges—who
slept up in the forward part of the building, walked

down, and he stopped there, and another young fel-

low named Nemo, whom we knew from California,

the four of us had been from California. Then I

sat on the opposite bunk and Duke leaned up there,

Hodges and Nemo, and presently Niles went away,

and then [178] Nemo, who lived in another bunk-

house, he went away, and then Duke and I sat there

smoking probably from fifteen minutes to half an

hour.

Q. Now, I want you to go on and tell the jury just

what happened, what Vossberg did and what was

said and done, and everything about it.

A. Yes. Well, there was nobody had come into

this, so far as I can remember, who approached us

this particular evening at this time on these bunks

except those that I have mentioned. It was on Niles

'

bunk. Niles was sitting on his bunk, I sat on the

opposite one, and Hodges and Nemo came and stood

in the hall and told us a little general conversation

about one thing and another, and speaking when we
were going to be fired, the job was about done. Then

Niles went away and Nemo went back to his bunk-

house. Then Hodges was talking about his past in

England.

Q. Now, just tell what that conversation was.

A. And once before in California I had a talk with

him on this same subject. He was talking about
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his—what his experiences while working for, for in-

stance, the Earl of Lancaster, and the Earl Fitz-

william, and the Duke of ^larlborough, and about the

late King Edward having been a frequent visitor at

the Yorkshire home of the Earl of Lancaster and

hunting expeditions down there. And then about

Blenheim castle, which is one of the show places, as

we all know, of England, and about Mrs. Aimerslev,

who married the late Duke of Marlborough, not the

present Duke w^hom Hodges was working for. That

is what brought up the conversation. [179] I had

seen in the paper a picture of the Duchess of Marl-

borough, who had been separated from her hus-

band—they had been reconciled—and said the Duke,

*'You might go back to Marlborough and get a job,

there is another American Duchess in there," be-

cause he said in this conversation this Duke of Marl-

borough was good to the poor people, whereas the

Marlborough people had been very much disliked.

Well, it was probably a quarter after 8:00 or half-

past 8:00, we were smoking, just resting, there was

no other place to put in the time, so far as I knew.

And about this time, we were about through with this

conversation, in fact he was talking about—oh, I be-

lieve he said also that he had served with the break-

fast of King George and Queen Mary, who were

Duke of York. Then a young man butted in, he

leaned on the end of the bunk, you know, and I looked

at him. He was blinking, and he butted into the con-

versation, and he didn't seem to know anything about

these people or these places where Hodges had
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worked, and these families he was talking about, and

I just thought I would move. I got down. I wasn't

satisfied to listen to his conversation, I wasn't inter-

ested. Niles was standing over near the stove, my
friend, and I went over, and Niles said, "I want to

go to bed."

Mr. FISHBURN.—I object to what Niles said.

The COURT.—Objection sustained.

A. (Continuing.) Yes. He says, "What is

Hodges doing?" I says, "Nothing, just smoking

and talking." I says, "There is some young bunk

come in." He says, "I am going to rout him out of

there and go to the hay. " [180] Then Niles imme-

diately came out and I went to my bed and Duke

went to his home. Now, somebody testified here this

morning Duke and I went together, and I deny that

fact. There was another stove up near the front of

the bunkhouse, and I went down and went into my
bunk just about the time they turned this flashlight,

the flash showing it was about a quarter of nine,

about time to prepare for bed. So I went over to

my bunk and had no conversation with anybody and

heard no conversation with anybody else that eve-

ning. I was rather tired and wasn't

—

By Mr. McBRIDE.— (Q.) Now, this man that you

say butted in was Vossberg? A. Vossberg, yes.

Q. A witness here in the case ? A. Yes.

Q. What did he say % Did he take any part ?

A. He says, "Yes," "yes," "Lancaster," "yeh."

And I looked at him and thought, "Well, what's

this?" Then he butted in some more. Duke was
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just talking about this old earl being

—

The COURT.—You ^Yere asked what Vossberg
said.

The WITNESS.—Yes.
By Mr. McBRIDE.— (Q.) Now, in that conversa-

tion at any time was there anything said about war ?

A. No.

Q. Was there anything said about patriotism?

A. No.

Q. Did you ever in your life have any conversation

with Hodges about religion or patriotism? [181]

A. Not so far as I can recall; no. Subjects like

that I don't much discuss.

Q. It was on the question of the aristocracy of

England.

A. He was onh' reminiscing, he was only giving

some of the reminiscences of his life as a worker for

these people at these show places in England, and

he was not talking about the institution of the aris-

tocracy, but about these particular persons and his

experiences as a working man there, and among the

people there, and their life in those places, in Wales,

and England, and Scotland, and Ireland, and the

various countries and places; he named them all to

me and described them to me, Hodges, and he was

not talking about the English Government, we

weren't interested in the English Government.

Q. Was the American Government named?

A. No, no, no, no.

Q. Now, was he criticising or did he at any time

criticise the English aristocracy? A. Who?
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Q. Hodges, during this conversation?

A. Oh, he might have said they are a damn worth-

less lot, I wouldn't be surprised. Further than that

I don't recall anything especially. He was only

talking about—and a lot of his personal experiences

that were in the nature of gossip of the past, they

have occurred

—

Q. Now, where were these other five or six men,

or five men? A. Oh, I don't know.

Q. During that conversation that you had?

A. I don't know. I didn't know any of them at

all.

Q. You didn't know them at that time? [182]

A. Never saw one of them, never knew any of them

by name until we were put in the guardhouse at Camp

Lewis.

Q. That night? A. On November 15th, 1917.

Q. Well now, do you know whether they were

present or heard this conversation between you and

Hodges?

A. Oh, they couldn't have been. I don't thmk

they could have been. All that I recall, a lot of the

men moving back and forth around this bunkhouse,

a hundred and forty-six men in there.

Q. Was anything said that evening between you

and Hodges of a patriotic nature?

A. We discussed

—

Q. I wish you would tell the jury now what your

feelings are in regard to this war between the United

States and Germany.

Mr. FISHBURN.—We object to that as mcompe-
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tent, irrelevant and immaterial. It would be self-

serving. He may have suddenly changed all of his

A'iews after he gets into this trial. That would be

self-serving.

Mr. McBRIDE.—That would be cross-examina-

tion.

The COURT.—Sustained.

By Mr. McBRIDE.— (Q.) Was there any talk or

discussion about the w^ar that night? A. No.

Q. Any discussion about the United States being

engaged in the war? A. No.

Q. Or the United States Army? A. No. [183J

Q. Or the method of getting the army ? A. No.

Q. Either by you and Hodges or by Vossberg?

A. I frequently approved of it, but not that night.

Q. How?
A. I frequently approved of the whole method, but

not that night.

Q. You frequently did?

A. I do approve of it, did always.

Q. You do approve of it? A. Yes.

Mr. FISHBURN.—We move this be stricken out.

The COURT.—Motion denied. Pay strict atten-

tion to the question and answer that and then stop.

The WITNESS.—All right.

By Mr. McBRIDE.— (Q.) Now, were you there a

week ?

A. I was there seven and a half days.

Q. Seven and a half days before you were

arrested? A. Yes.
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Q. And you and the Duke together frequently dur-

ing that time?

A. Very seldom. I was usually with Niles, always

with Niles.

Q. Now, during the whole time that you were over

there did you ever discuss the war with Hodges ?

A. I don't recall it at all, anything of the kind.

Q. If you did was it in an unpatriotic sense ?

Mr. FISHBURN.—We object to that as incompe-

tent, irrelevant and immaterial and a hypothetical

question.

Mr. McBRIDE.—That is just what we are charged

with. [184]

The COURT.—You are charged with a particular

conversation.

Mr. McBRIDE.—Yes, that particular conversa-

tion. Now, then, he denies this particular conversa-

tion. Then I follow it up, not only this particular

conversation, but also

—

The COURT.—Objection overruled.

Mr. McBRIDE.—Read the question.

iQi. (Question repeated.)

A. Oh, no, no. I never heard Hodges say any-

thing about the Government of the United States, or

Great Britain, in that camp, or anything unpatriotic

about it.

Q. Now, while you were over there at Camp Lewis

did you ever discuss the mode or the manner of draft-

ing soldiers with Hodges, or, as far as that is con-

cerned, with anybody?

A. No. Not that I can recall. It wasn't a sub-
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ject of discussion. The sanitary condition of the

bunkhonse was crumby, and we talked about that.

Q. Now, Mr. Phelan, did you, while you were over

at Camp Lewis, or at any time in your life, say or

do anj^thing that would tend to discourage anybody

in enlisting in the American Army?
A. No. My own brother enlisted in it.

Q. How? A. My own brother enlisted in it.

Q. Your o^^Tl brother enlisted?

A. I was with five men on June 5th who enlisted

in it.

Q. I didn't understand that.

A. I was with five friends whom I knew who regis-

tered [185] on June 5th last, five of my personal

friends in Oakland, California.

The COURT.—You have answered the question.

By Mr. McBRIDE.— (Q.) Now, I wish you would

state to the jury if there has ever been a circumstance

within the last three or six months in which you have

defended the position of the United States in the

war f A. Yes, sir, there was

—

Mr. FISHBURN.—We object to this as incompe-

tent, irrelevant and immaterial.

The COURT.—I will have to sustain the objection.

Mr. McBRIDE.—If your Honor will hear me a

minute I think not.

The COURT.—Well, it opens up such a field, and

the other side couldn't possibly contradict or investi-

gate in time to conclude the trial, go back six months.

A. In that bunkhouse there was an unpatriotic

conversation.
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By Mr. McBRIDE.— (Q.) How?
A. There was—I wouldn't say unpatriotic, but

there was an opinion expressed against the Ameri-

can Government being in war in that bunkhouse.

Q. When was that?

A. It was on one night after I was there three or

four nights.

Q. In 3^our presence?

A. I had just gone to bed, and one man in an ad-

joining bunk, two men in an adjoining upper and

lower bunk, were talking about it, and one of them

seemed to be a Scandinavian and one Irish, and

one— [186]

The COURT.—What is the purpose of asking

this?

Mr. McBRIDE.—Well, I didn't know of this, your

Honor. I was just asking—of course, the object of

this testimony is to show the general condition in that

bunkhouse, show that there wasn't any unpatriotism

there. There were a hundred and forty men, and

out of a hundred and forty men the Government has

selected these five men.

The COURT.—That is going into the details of

what a Scandinavian and an Irishman said at some

time.

Mr. McBRIDE.—I want to show that during all

the time that man was there

—

The COURT.—It is aU right for him to say that

is the only time he ever heard it, but we are not gain-

ing anything by going into the details of it.

Mr. FOSTER.—Your Honor will hear me just a
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moment. The indictment was general in its terms,

it is pretty hard to understand just what they mean

by saying, "He did wilfully, knowingly," and so

forth—

The COURT.—There has been a bill of particulars

filed.

Mr. FOSTER.—Well, my observation is in view

of the recitals in the indictment

—

The COURT.—I haven't allowed the prosecution

to broaden those allegations except in a few instances

bearing on the question of intent. Ask the next

question.

By Mr. McBRIDE.— (Q.) Well, now, at the time

that the Irishman and the Scandinavian got into this

mix-up did you take a hand in that conversation?

A. Yes.

Q. Now, in what nature? [187]

Mr. PISHBURN.—Now, wait. We object to that

as incompetent, irrelevant and immaterial. The

conversation with this Irishman and the Scandi-

navian

—

The COURT.—Well, if he expressed himself as

against it, why, that is not so remote but what I will

allow him to answer it.

Mr. McBRIDE.—Answer the question.

A. It didn't appeal to me, and he said that the

United States had no business in the war and could

get out of it to-morrow.

Q. Turn around there and tell the jury.

A. I says, ''That is ridiculous," I says, ''from my
view the United States has as much at stake as any



The United States of America. 185

(Testimony of John B. Phelan.)

nation involved; and as to the absurdity of the na-

tion withdrawing from the war to-morrow morning,

once being launched, without having won its pur-

pose, I thought that was too childish to talk about."

And about that time somebody said—wanted to go

to sleep, and I said, ''Well, let's cut it out," and that

was the end of it.

Mr. McBRIDE.—You may take the witness.

Cross-examination.

(By Major STRONG.)
Q. Who is this man Hanley that you mention in

Seattle?

A. I don't know. Runs an employment office,

hiring laborers.

Q. Do you know of the hundred men that came
down with you?

A. I knew—as I say I knew Hodges, Mies and a

man named

—

Q. Of the defendants was Hodges the only one

that came down with youf [188]

A. Yes, Hodges was the only one of the defend-

ants that came with me.

Q. At the time that you came down were you a

member of the I. W. W. ? A. Yes, yes.

Q. Who arrested you %

A. Lieutenant—well, as I say, one of these uni-

formed—there was a squad, a detail of five or six

military police in uniform with arms and a sergeant,

and then the two lieutenants

—

Q. Who was the one that arrested you ?
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A. Well, I don't know his name. One of those

uniformed officers.

Q. A uniformed officer.

A. Yes. He said, **Come on," and I was just

—

wasn't asleep, just lying down in bed. The lights

didn't go out, and I was in bed, and he says, "Come
on."

Q. Do you know when these other three men be-

sides Vossberg came into the bunkhouse, the officers

that you have seen on the stand? A. No.

Q. Did you see them in the bunkhouse at all ?

A. Not that I know of. Don't recall—you mean

prior to the arrest?

Q. Yes, that same evening.

A. No, don't recall seeing them at all.

Q. You stated that on the night of the 10th you

had some talk with Foster relative to going and get-

ting shaved.

A. No, I didn't. With some one of the men whom
I didn't know. I didn't know Foster either by

name, didn't know [189] him any more than he

was there

—

Q. You made the statement on your direct ex-

amination that on the night of the 10th you spoke

to Foster about going to a barber-shop ?

A. No, I didn't speak to Foster.

Q. And when you came back he was not there and

you then spoke to another man, and that that other

man, you went up to the barber-shop with him to get

shaved and returned about 10:00 o'clock?

A. I didn't so state because the tall, blonde man
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I first asked, who volunteered that he knew where

the barber-shop was and would take me there before

supper. And then I went over and washed and

went to supper and came back and couldn't find him,

and there was another man, and Foster came along

and wanted to be shaved, too.

Q. The night of the 10th?

A. The night of the 10th, on Saturday night.

Q. Did you have any further conversation with

Foster that night?

A. We walked up in the dark, we walked up when

it was pretty dark, and whatever conversation—

I

don't remember or recall—a general conversation.

Q. Then on the way up to the barber-shop you had

some general, casual conversation?

A. Some general, casual conversation. It was

dark, and so on.

Q. If that is true what did you mean you never

knew any of the defendants here until you were

arrested on the night of the 13th?

A. Didn't know them by name. Take the man

who took me [190] up there, I don't know him now,

what his name was or who he is, but in the crowd

of laboring men like that you don't know everyone.

I have worked time and again with men and never

know their names, men that didn't Imow mine. I

worked for 30 days with two men over at Moses

Lake

—

Q. It makes no difference. You know Foster

now?
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A. Indeed I do. Been in jail with him two and

a half months.

Q. You stated on the stand here this afternoon

you didn't know Foster prior to the 13th, didn't

you?

A. Didn't know him by name imtil the night of

the 15th.

Q. Don't make any difference about the name,

you said you did not know him?

A. I did not know him, no.

Q. Now, you say you did know him on the night

of the 10th?

A. I didn't know him on the night of the 10th.

Mr. FOSTER.—I object to counsel badgering the

witness.

By Major STRONG.—(Q.) Did you know the

other man?
A. I did not. He took me up there.

Mr. ^X)STER.—Wait a minute.

The COURT.—Objection sustained. There is no

necessity to be too insistent. Better step back at

the table in examining the witness.

By Major STRONG.— (Q.) When was the first

time you met these other six defendants that you

knew them?

A. The first time that I knew them was in—what

do you mean by knew them?

Q. Know the men to speak to. For instance you

know me; you may not know my name. [191]

A. I maybe knew them all out there to speak to

them. Now, one man there, Casey, I didn't know
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his name, or anything else. I saw a copy of the

** Literary Digest'* in his hand and I said, "When
you get through with that I would like to read it,"

and he says, "Yes, then I will give it to you."

Q. And that was prior to the 13th?

A. 15th. I can't trace anything from the 13th,

because I can't recall anything occurring on the

13th.

Q. That was the night you were arrested?

A. Yes, sir, that was prior to the time we were

arrested.

Q. Where were you when arrested?

A. In bed.

Q. In bed or prepared for bed.

A. I was lying in the bed. Put on my shoes.

Q. How long prior to the time you were arrested

did you or Duke or Hodges separate when you went

down to your bunk?

A. Right after—I got off and talked to Mies and

had no more conversation with Duke that night.

Q. That is, after Vossberg, as you stated, butted

into the conversation?

A. Butted in, yes.

Q. Now, would you place that time approxi-

mately ?

A. It was getting along towards closing time.

Q. About how long before the flash?

A. Probably about quarter of an hour. I couldn't

say exactly how long.

Q. About half-past eight, in other words?

A. Possibly. >
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Q. I understand, then, these other six men here

you knew, [192] you recognized them by their

faces prior to the night they were arrested?

A. Well, Perry I wouldn't have known if I had

gone away from there and met him in the streets of

Seattle, I wouldn't have known I had been working

with him. I might have recalled it. My memory

is pretty good. This other defendant, Martin, I

asked him for a copy of the ''International Socialist

Review," and he loaned it to me. Didn't ask him

his name.

Q. In other words, you say you were not intimate

with any of them except Hodges ?

A. No. I borrowed an "Oregonian" there Sun-

day morning, a stranger to me, and he says, "Yes,

Jack," and he passed it to me. I didn't know who

he was. That is a common and everyday occur-

rence. We don't stop to get acquainted. When
you are through with a book or paper and a man

wants it you pass it to him.

Major STRONG.—That is all.

Mr. FISHBURN.—I would like to ask a question.

Mr. McBRIDE.—Wait a moment. I think only

one should examine.

Mr. FISHBURN.—I have just one question I

want the major to ask.

The COURT.—There was one question that was

asked that led me to think you might intend to im-

peach the witness about some statement he made.

You will have to be more definite if you intend to

impeach.
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By Major STRONG.—(Q.) You made the state-

ment there was nothing to fix the date of the 13th

in your mindl A. No. [193]

Q. Can you say definitely that you did or you did

not know any of the five men here, that is, these five

defendants, with the exception of Hodges, either by

face or by name, more than a couple of days before

you were arrested?

A. There are all kinds of men that I saw there

and talked with. They were in that end of the

bunkhouse, and I saw them every day, and naturally

I could recognize them, as I could almost all of them

when I saw them out on the job. I was always with

Mies. We were old friends.

Q. Did you have any conversation with Foster on

the night of the 10th, the night that you went to get

shaved, on any other topic than the fact of your get-

ting shaved?

A. Just the general conversation about walking

up there. Nothing that would be worth recalling.

There was nothing—in fact, I didn't have much

conversation with Foster anyhow. He is a young

man, stranger to me, just the same as this Vossberg.

I didn't want to be bothered with taking up all these

new acquaintances.

Major STRONG.—All right. I am finished with

him, sir.

(Witness excused.) [194]



192 Leonard Foster et at. vs.
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WILLIAM HODGES, one of the dofeudants,

produced as a witness on his own behalf and on be-

half of the defendants, being first duly sworn, tes-

tified as follows:

Direct Examination.

(By Mr. McBRIDE.)

Q. You are one of the defendants in this case?

A. Yes.

Q. You are an Englishman? A. Yes.

Q. How long have you been in this country ?

A. In the State of Washington?

Q. In the United States?

A. Well, I landed on the American continent

1906.

Q. 1906? A. At Montreal.

Q. Been on this continent ever since?

A. Yes. Montreal I landed.

Q. How long have you been in the United States?

A. Since 1910.

Q. What is your age? A. 55.

Q. You married or single? A. Single.

Q. What business did you follow while in Eng-

land?

A. Well, I was what they term in the United

States a "flunky" for some of the titled people over

in England.

Q. What ones?

A. Well, the Duke of Marlborough, the Ear] of

Lancaster and Earl Fitzwilham. [195]
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Q. What were those duties?

A. Well, indoor duties, ordinary indoor duties,

simply as a private servant.

Q. How?
A. Simply a private servant indoors, indoor work.

Q. Indoor work and private servant.

A. Such as waiting on table and that kind of

thing, kind of a valet.

Q. What we would call a valet probably here?

A. Yes, valet, or butler or footman, or anything

of that kind.

Q. How long were you so engaged in England?

A. Well, I commenced my career in that capacity.

Q. At what age ?

A. About sixteen, sixteen or eighteen.

Q. And when did you quit it ?

A. Well, I quit it about a couple of years before

I came out to America.

Q. For what?

A. I quit it about two years before I landed out

on the American continent.

Q. Oh, yes. About two years. Now, how long

have you been in the State of Washington?

A. Well, I left Frisco the first week in July, from

San Francisco.

Q. And came north?

A. I came to Portland first, and then on to Seattle.

Q. How long were you in Seattle ?

A. Well, I was working there for a week or ten

days or so, or a couple of weeks, working as a long-

shoreman on the waterfront. [196]
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Q. In Seattle? A. Yes.

Q. Now, you went over to Camp Lewis?

A. Yes.

Q. When?
A. On November 7th, through Hanley's Employ-

ment Agency.

Q. Of last year?

A. That was 1917— '16.

Q. Do you know Mr. Phelan, the witness that pre-

ceded you on the witness stand? A. Yes, sir.

Q. How long have you known him?

A. Well, I have known him for quite a time. I

first met Jack Phelan in Bakersfield, California.

Q. Where? A. Bakersfield, California.

Q. How long has that been?

A. Well, that's 1910—1911.

Q. You have been friends since?

A. Always, whenever I have met him, yes.

Q. Now, where did you first meet him in the State

of Washington.

A. I met him at the headquarters of the Industrial

Worker.

Q. Where? A. In the hall.

Q. Where? A. On Second Avenue.

Q. What town, what place ? A. In Seattle.

Q. In Seattle? [197] A. Yes.

Q. Now, did you see him at the camp, Camp
Lewis? A. We went out there together.

Q. You went together?

A. Through the same agency.

Q. Through the same agency? A. Yes, sir.
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Q. Did you go to work there? A. Yes.

Q. What were you doing"?

A. Exactly the same w^ork that Phelan was do-

ing, digging trenches for the sewer and water pro-

ject.

Q. You worked for a contractor?

A. Hurley-Mason.

Q. How long did you work for them?

A. Seven days and a half.

Q. Now, do you remember the night of the 10th

of November last? A. Yes, sir.

Q. Do you know what day of the week that was

on? A. That was on Saturday.

Q. Did you see Mr. Phelan that night ?

A. Yes, I did.

Q. About what time?

A. Well, it would be directly after supper.

Q. After supper?

A. After supper in the boarding-house, after we

left—after I left Hurley & Mason's boarding-house,

after supper.

Q. What time did you quit work on Saturday

night? [198]

A. Well, it was a little earlier than the usual time.

I wouldn't be quite certain of the actual time.

Q. Did you go up to the bunkhouse after you got

your supper? A. Alw-ays, yes.

Q. And what time did you have your supper ?

A. About 6:00 o'clock.

Q. How long did you remain at the bunkhouse ?

A. You mean after I went back from the

—
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Q. Yes, after you went back from your supper.

A. I remained there all the evening.

Q. All evening. Did you see Mr. Phelan there

that evening ? A. Yes.

Q. You see anybody else that you knew ?

A. Well, not that I knew personally, no, only as

workers for Hurley-Mason.

Q. How?
A. Merely as workers for Hurley-Mason. I

didn't know anyone personally but Jack Phelan.

Q. Jack Phelan is the only man you had a personal

acquaintance with?

A. Every man working there. There was 146

men.

Q. Did you see a man by the name of Vossberg

there, the one who was a witness on the stand ?

A. On the 10th?

Q. Yes. A. No.

Q. Did you see him that time ? A. No.

Q. Now, what time did you go back, or did you re-

main at the bunkhouse all evening? [199]

A. I never left the bunkhouse.

Q. You never left the bunkhouse. And where was

Phelan that evening ?

A. Phelan was—went to the barber-shop.

Q. What time?

A. Well, directly after supper, very shortly after

he came back from supper and entered the bunk-

house. He was there a very short time. I couldn't

exactly say.

Q. Then he went to the barber-shop ?
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A. He went to the barber-shop, yes. I heard him

asking, mentioning that he was going to get shaved.

Q. Well, he said he was going to go and get

shaved? A. Yes.

Q. Did you hear anybody direct him towards the

barber-shop and say they would?

A. Yes, I heard him ask, also a stranger, as far as

I knew, the way to the barber-shop.

Q. Do you know what time he returned that even-

ing?

A. All the lights was out. I was in bed myself and

all the lights was out.

Q. Before he returned?

A. Before he returned, yes.

Q. Now, did you hold any conversation at all that

evening with anybody about the war, the Govern-

ment of the United States ? A. None whatever.

<3. Or the draft, or anything of that nature ?

A. None whatever, sir.

Q. Now, do you remember the time you were ar-

rested? A. Yes. [200]

Q. What was that date and the day of the week ?

A. It was Thursday, the 15th.

Q. Of November? A. Yes, sir.

Q. 1917? A. Yes.

Q. You and Phelan have any conversation that

evening? A. Yes, I was

—

Q. About what time?

A. Well, it would be about a quarter past 8 :00.

Q. How?
A. About a quarter past 8 :00.

]



198 Leonard Foster et al. vs.

(Testimony of William Hodges.)

Q. About a quarter past 8:00? A. Yes.

Q. Was anybody else there who joined you in the

conversation ?

A. A man by the name of Niles. He didn 't join in

the conversation, but we was occupying his bunk.

Q. Occupjang Niles ' bunk ?

A. Niles' bunk, yes.

Q. And he was there and listening?

A. Well, no, he wasn't listening to our conversa-

tion as far as I know.

Q. Did anybody, as far as you know, listen to the

conversation ? A. No, not that I know of.

Q. Did you see Vossberg there ?

A. Yes, sir, I saw him. He forced his conversa-

tion upon me and Phelan during our talk.

Q. How is that?

A. He forced his conversation upon me and

Phelan during our [201] talk.

Q. Oh, he forced himself in with you.

A. He forced his conversation upon us.

Q. Yes. Well, what did he do, what did he say,

what did Foster do and what did he say ?

The COURT.—Foster?
Mr. McBRIDE.—Vossberg.
A. Well, I was talking about these families that I

had lived with, and he would say "Yes," "No," then

"No," something of that kind, but nothing definite,

nothing definite he was anyways interested in the

conversation in any way.

Q. Now, was anything said in that conversation

about religion? A. None whatsoever, sir.
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Q. Was anything said in that conversation about

partiotism ? A. None whatever, sir.

Q. Now, was anything said about the aristocracy

of England?

A. Yes, that is what we were talking about.

Q. Now, just tell the jury what was said between

you and Phelan at that time.

A. Well, I was speaking to Jack Phelan about the

matrimonial alliances between some of the rich

American women and the titled men in England, and

amongst the ones that I mentioned was the one that

I lived with, that was the Duke of Marlborough.

Q. Who did he marry ?

A. This present duke—this present duke's father

that I lived with, the late Duke, married a Mrs. An-

nersley.

Q. Well, the first one, the one you lived with?

[203]

A. This was the late duke, this present one's

father, and he married a rich American woman by

the name of Mrs. Annersley, and I simply said that

this matrimonial alliance was more or less of a fail-

ure, because they were separated. I did say this,

this American woman was well liked by the poor peo-

ple around there on account of their philanthrophy,

and that is all that was mentioned with reference to

any aristocracy whatever.

Q. Now, what did Vossberg say about this—did he

hear this conversation ? A. He heard it, yes.

Q. Well, now, what did he say about it ?

A. He didn't say anything. He wasn't interested.
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I could see that he wasn't—didn't know anything

about the English aristocracy, and therefore he

didn't have anything to say particularly. In fact, he

didn't say an}i:hing that I know of, but it appeared

to me as though he was trying to get some informa-

tion through some source or other.

Q. Was anything said about the American Gov-

ernment ?

A. No, not that I know of. We wasn't talking

about the American Government.

Q. Was there any talk there about the English

Government ?

A. No, nor the English Government either. I was

simply talking about the aristocracy of England and

past reminiscences of my early days.

Q. Now, while Vossberg was there and listening

I wish you would tell the jury some of the things that

you said, one of the things said, as briefly as possi-

ble; just tell the jury one of the things you said to

Phelan when Vossberg [203] was listening.

A. Well, I was simply speaking about the

—

Q. Well, of course you were simply speaking about

it, but what did you say? Go on and tell the jury

what you said at that time.

The COURT.—He wants you to tell it in your own

words, just the words you used.

Mr. McBRIDE.—Yes.
A. Well, I was talking about this Mrs. Annersley.

Q. What did you say about her ?

A. Well, I simply said that she was a rich woman
and that the Duke of Marlborough practically mar-
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ried her for her money and she married him for his

title, that is practicallj^ all that was said, that I know
of, and simply that run of things. There was noth-

ing detrimental to any aristocracy that I know of.

Q. Mr. Hodges, what is your feeling or what is

your opinion in regard to the war between Great

Britain and Germany and the United States and

Germany ?

Mr. FISHBURN.—Now, wait one minute. We
object to this as incompetent, irrelevant and immate-

rial.

The COURT.—Objection sustained.

Mr. FISHBURN.—And self-serving.

By Mr. McBRIDE.—(Q.) Was there anything

said at that time in regard to the draft of soldiers by

the American Government?

A. Never heard any conversation with reference to

the draft at all.

Q. Was anything said as to the position of the

United States in the present war ? [204]

A. No, I don't remember anything being said

whatever.

Q. Was there anything said about Camp Lewis'?

A. Well, there was general discussion about the in-

sanitary conditions ; that is, the overcrowding of the

bunkhouse on account of the air space.

Q. Well, who was conducting the bunkhouse at

that time, the Government or the contractor ?

A. I guess Hurley-Mason.

Q. They were the contractors'?

A. They were the contractors, yes.
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Q. What was that criticism, in what respect?

A. Well, the bunkhouse was too crowded and the

bunks were so close together that in some parts

of the bunlvhouse you couldn't get in between the

beds at all, you had to climb up over the end and get

in that way. And then I became lousy out there and

had to lay off a day to clean myself up. And that

was the general discussion amongst the greater part

of those men in the bimkhouse, not only me, but al-

most all the other men.

Q. Did you and Mr. Phelan, did you or any of

these defendants ever engage in a discussion of any

mipatriotic feeling in this war ?

A. None whatever, sir.

Q. Are you opposed to this war?

A. Not at all.

Mr. FISHBURN.—We object to that as incompe-

tent, irrelevant, and immaterial and self-serving.

The COURT.—It has been answered.

By Mr. McBRIDE.— (Q.) Have you as an Eng-

lishman been opposed to the war ? [205]

Mr. FISHBURN.—Same objection.

The COURT.—Objection sustained.

By Mr. McBRIDE.— (Q.) During the time that

you were at Camp Lewis did you at any time, with

any of the defendants, or anyone else, discuss the

United States Government? A. No, sir.

Q. In an unpatriotic manner?

A. I don't remember discussing it under any con-

ditions, either patriotic or unpatriotic. I have never

had anything against the United States Government.
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What have I got to do with the United States Gov-

ernment ? Simply a workingman.

The COURT.—He has just asked you a question

and you have answered it.

Mr. McBRIDE.—That's all.

Cross-examination.

(By Major STRONG.)
Q. You say on the night of the 10th you went back

about half-past six to the bunkhouse % A. Yes.

Q. Was the bunkhouse crowded that night ?

A. Practically full every night.

Q. Do you know what time Phelan got back from

the barber-shop?

A. I don't know exactly, but, as far as I know, the

lights was out. I was awake and I was listening to

find out possibly what time he might approximately

come back, but I didn't hear anything, and I know

the lights was out. [206]

Q. Can't set the time any closer than that?

A. No, sir, I cannot.

Q. On this night that you were arrested what time

did you go into the bunkhouse after your dinner,

supper ?

A. Returned to the bunkhouse from the boarding-

house.

Q. What time did you return to the bimkhouse

from the boarding-house—the place in which you

ate? A. Well, directly after supper.

Q. What time did this conversation with Phelan

begin, this conversation about the English?

A. What day are you speaking of ?
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Q. The day that you were arrested?

A. About a quarter past eight or so, from a quar-

ter past to half-past eight, I guess, as far as I know.

Q. And what time did the conversation cease?

A. I remember there was a flash—we usually ex-

tinguished the lights at nine, and before that time

there was a flash as a signal, and we had hardly fin-

ished the conversation before we received this flash.

Q. What did you do then?

A. Well, I simply went to bed.

Q. Were you in bed when you were arrested ?

A. I was in bed, yes, covered up.

Q. Who arrested you ?

A. Well, the gentleman is not here now. Sergeant

—Lieutenant Parent.

Q. Lieutenant Parent, a dark-haired man ?

A. Yes. I haven't seen him here.

Q. Did he arrest you personally?

A. Well, he brought a patrolman up to my bed and

told him to [207] see that I got up, but he went

away again.

Q. What time was that?

A. Parent went away to some other paii; of the

bunkhouse. That was after 9 KX) o'clock. That was

just after the lights was out.

Q. Do you know how long after?

A. It wouldn't have been more than about a quar-

ter of an hour or so.

Q. After you were arrested what was done with

you?

A. Well, they took us up to the guardhouse.
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Q. How long did you stay in the guardhouse "?

A. Five days.

Q. What became of you then?

A. We were taken to the city jail.

Q. Do you know the date you were brought down

to the city jail?

A. Let's see—about the 2l3t or 22d.

Q. Are you certain that you were arrested on the

15th? A. Quite certain.

Q. Eh ? A. Quite certain, yes.

Q. Why?
A. Well, because our food tickets are changed, and

we went there on the 7th and on the 14th, which was

Wednesday, our tickets were changed.

Q. How do you know that Saturday was on the

10th day of November ? A. How do I know ?

Q. Yes. What fixes it in your mind ?

A. Nothing that I know particularly. [208]

Q. You stated that the conversation that you nar-

rated to the jury there was all the conversation prac-

tically that you had between Phelan and yourself on

the night that you were arrested?

A. I am positive that I had no conversation with

anyone else that night.

Q. The only man you talked to ?

A. Only to Private Vossberg, and he forced his

conversation.

Q. Well, he is the man that broke off the talk

about the time the flash came?

A. Exactly, yes.
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Q. How is it it took you a half hour to have only

that conversation?

A. Half an hour to have that conversation?

Q. Yes. You said you began about a quarter past

eight and ended about a quarter of nine. Did you

talk about anything else ? A. No.

Q. Took you a half an hour to tell what you told ?

A. Took practically that time. I was talking

about several different families and places I traveled

with them, and it took that time, I guess, yes.

Major STRONG.—That's all.

Redirect Examination.

(By Mr. McBRIDE.)

Q. In this conversation that you had with Phelan

was anything said about the President of the United

States?

A. None whatever. [209]

Q. He wasn't discussed? A. No.

Mr. McBRIDE.—That's all.

(Witness excused.)

Testimony of Frederick A. Martin, in His Own
Behalf.

FREDERICK A. MARTIN, produced as a wit-

ness on his own behalf and on behalf of the defend-

ants, being first duly sworn, testified as follows

:

Direct Examination.

(By Mr. McBRIDE.)

Q. Mr. Martin, you are one of the defendants in

this case ? A. Yes, sir.
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Q. When did you first go to Camp Lewis ?

A. Wednesday, November 7th.

Q. November 7th'? A. Yes, sir.

Q. Where from ?

A. Hanley's employment office.

Q. At what place ?

A. Occidental Avenue, Seattle.

Q. In Seattle'? A. Yes.

Q. Did you go over the same time that Mr. Phelan

and Mr. Hodges did'? [210]

A. I did, but I didn't know them at the time.

Q. You didn 't know them at the time ? A. No.

Q. When did you first get acquainted with them ?

A. In the guardhouse at Camp Lewis.

Q. In the guardhouse.

A. Yes.

Q. Did you ever speak to them before that ?

A. No. '

Q. What were you doing over at Camp Lewis '?

A. I worked on a wheeler three days and then on a

scraper, then on a

—

Q. Speak a little louder.

A. Worked on a w^heeler, Fresno, a scraper, and

then a fence skinner.

The COURT.—You will have to speak louder.

By Mr. McBRIDE.— (Q.) Do you remember the

night of the 10th f A. Not particularly.

Q. Of November lasf?

A. Nothing unusual happened that night that I

know of.

Q. On the Saturday night, the 10th, do you remem-
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ber that night? A. Yes, I do.

Q. You remember the night that you were ar-

rested"? A. The 15th? Yes.

Q. Was that on the 15th of November?

A. 15th of November, yes.

Q. That you were arrested ? A. Yes.

Q. You were in the bunkhouse at that time ?

A. I was sound asleep in bed when I got arrested.

[211]

Q. Sound asleep in bed?

A. Sound asleep in bed.

Q. What time did you go to bed that night ?

A. Didn't feel well that night and went to bed

about 8:00 o'clock.

Q. About 8:00 o'clock? A. Yes.

Q. Now, at that time, on the night of the 15th, how

many of these defendants did you know or have a

speaking acquaintance with?

A. Well, the only one I knew was Mr. Perry. I

worked on the waterfront in Seattle with him.

Q. Perry? A. Yes.

Q. You went down there with him, did you, from

Seattle?

A. No, I didn't know he was on the shipment at

all.

Q. Well, had you ever known Perry before?

A. Yes, I knew him on the waterfront in Seattle.

Q. How long?

A. Oh, just off and on. About a month, I guess.

Q. About a month or two? A. Yes.
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Q. And Perry is the only man you knew of all

these men ?

A. Just knew him by sight ; didn't know his name.

Q. When did you first speak to Perry or any of

these other defendants?

A. Oh, about the second day I was out there.

Q. Second day that you were out?

A. Yes, I was surprised to see him out there.

Q. How? [212]

A. I was surprised to see him out there.

Q. You were surprised to see them there?

A. Yes.

Q. Well, who are you talking about, Perry?

A. Perry; yes.

Q. Now, did you know any of the others, of the

defendants? A. Didn't know any of them, no.

Q. Didn't know any of them? A. No.

Q. Did you ever speak to them before you were

arrested? A. No, never did.

Q. Now, w^hat occurred there the night of the

10th, on Saturday night, the 10th, what took place

that night, if anything?

A. Nothing that I know of. I read the evening

paper and went over to the other bunkhouse. I had

a chmn living in the other bunkhouse.

Q. A son?

A. A chum, a man named Burke, been chumming

mth him. I went over to see him, over in the next

bunkhouse, and come back about 9:00 o'clock and

went to bed.

Q. That was when ?
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A. That was on the 10th, Saturday evening.

Q. On the 10th, yes. Was there any conversa-

tion there in the bunkhonse between any of these

defendants on the night of the 10th that you know
of?

A. I didn't know where they slept at all. They

slept in the other part of the bunkhonse. Slept near

the front door and they slept near the rear door.

Q. Well, did you hear any discussion or talk that

night between any people there ? [213]

A. Not extraordinary, same as every night; they

were discussing the condition of the bunkhouse,

that's all.

Q. Well, who did you hear them discuss that with

that night of the 10th, if you remember ?

A. Who do you mean?

Q. Well, anybody in the house?

A. Well, everybody in the house in general was

discussing the conditions in the bunkhouse.

Q. The bunkhouse? A. Yes.

Q. Some of the men were lousey?

A. Yes, the biggest part of them was.

Q. Did you hear anybody talk about the Presi-

dent of the United States on the night of the 10th ?

A. No, sir.

Q. Talk about the war ? A. Never did.

Q. Talk about the draft?

A. No, sir, never did.

Q. Talk about being against the United States

and in favor of Germany ? A. No, sir, never did.
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Q. Anything of an unpatriotic nature on the night

of the 10th?

A. Never did hear nothing of that kind of con-

versation at all.

Q. What is your age? A. Thirty-four.

Mr. McBEIDE.—That's all.

Cross-examination. [214]

(By Major STRONG.)
Q. What date did you come down from Seattle ?

A. Wednesday, November 7th.

Q. On the 7th of November? A. Yes.

Q. You are an I. W. W. ? A. Yes, sir.

Q. How many I. W. W. 's came down with you, do

you know?

A. Why, this man Burke is the only one I knew.

Q. That is the only one you knew at that time, or

the only one that you know now?

A. He is the only one I knew at that time.

Q. Do you know now how many came down with

you?

A. I don't believe I get that question.

Q. Do you know now, do you know, besides the

other defendants here, these other six men, do you

know the I. W. W. 's of the hundred men that came
down?

A. Burke was the only one I knew. Might have

been others.

Q'. You don't know it, though.

Q. On the night of the 10th did you see Foster ?

A. No, sir.

Q. Did you see Hodges ? A. No, sir.
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Q. Did you see Burke ?

A. Burke was in the other bunkhouse.

Q. What time did you get back to the bunkhouse

in which you were sleeping?

A. Just a little before the lights went out, prob-

ably about fifteen minutes to nine.

Q. On the night you got arrested? [215]

A. On the night I got arrested I was sound asleep

in bed.

Q. What time did you go to bed that night ?

A. About 8:00 o'clock.

Q. Who arrested you that night?

A. Vossberg and another man in civilian clothes.

I don't know who he was. They woke me up and

told me I was imder arrest.

Q. Did they tell you why?

A. No, sir, never did.

Q. When did you learn why ?

A. When I got in the guardhouse.

Q. What time did you get to the guardhouse ?

A. Oh, probably 11:00 o'clock.

Q. What did they tell you when they put you in

the guardhouse ?

A. Well, I just surmised I got arrested for being

an I. W. W.
By Mr. McBRIDE.— (Q.) What was that?

A. I surmised I got arrested for being an I. W.
W., that's all I know.

By Major STRONG.— (Q.) Do you know the

date of the Commissioner's hearing down here?

A. I think it was December 13th, if I remember
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right. Yes, December 13th.

Q. What was the date you first met Perry in

Seattle?

A. Well, some time in October, I guess.

Q. Can 't you fix it more definitely than that ?

A. No. Between the 1st and the 15th of Octo-

ber, I guess.

Q. How long have you been in this country?

A. I was born in this country.

Q. Whereabouts were you born?

A. Huneville, Pennsylvania. [216]

Q, What trades have you followed?

A. Why, construction work and farm work, and

then I worked at the undertaking trade quite awhile.

Q. How much schooling did you have ?

A. Well, I had three years' schooling.

Q. Do you consider your memory particularly

good? A. Pretty good.

Q. How long have you been an I. W. W. ?

A. Three years.

Q. Ever been in any trouble before?

A. No, sir.

Mr. FOSTER.—I object to that.

The COURT.—Objection overruled. What was

the answer?

A. Three years.

The COURT.—You were asked if you had ever

been in any trouble before?

A. Oh, never have, never had any trouble.

Major STRONG.—(Q.) How long have the other

six defendants been I. W. W.'s, do you know?
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A. I couldn't tell you. I never asked them.

Major STRONG.—Nothing further, your Honor.

Redirect Examination.

(By Mr. McBRIDE.)
Q. How long from the time of your arrest out at

Camp Lewis was it until you had your preliminary

examination here in Tacoma?

A. Why, we got arrested November 15th and

didn't have no hearing until December 21st—De-

cember 13th.

Q. December 13th? [217] A. Yes.

Q. Almost a month? A. Yes.

Q. Now, did you know during that time what the

charge was made against you?

A. No, sir, never knew.

Q. Until the preliminary hearing?

A. Until the preliminary hearing, yes.

Mr. McBRIDE.—That's all.

(Witness excused.

)

Testimony of James Perry, in His Own Behalf.

JAMES PERRY, one of the defendants, pro-

duced as a witness on his own behalf and on behalf

of the defendants, being first duly sworn, testified

as follows:

Direct Examination.

(By Mr. FOSTER.)
Q. What is your name, please ?

A. James Perry.

Q. Where is your home?

A. About the last year I been in Seattle.
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Q. What is your business, Mr. Perry ?

A. I follow laboring mostly.

Q. How long have you lived in the State of Wash-
ington ?

A. I came in to Seattle about December, 1916.

Q. Where were you raised?

A. In Australia. [218]

Q. Australia? A. Yes, sir.

Q. Are you a subject of that country?

A. Yes, sir.

Q. You are not an American citizen ? A. No.

Q. When was it you came to America?

A. About 1911, I think it was.

Q. You land on the Pacific Coast?

A. No, on the Atlantic.

Q. On the Atlantic Coast. And how long have

you been in the west ?

A. I guess about four years, four or five, some-

thing like that.

Q. And on November 7th of last year where were

you?

A, Camp Lewis. I came to Camp Lewis about

12 :00 o 'clock in the day.

Q. How?
A. I came to Camp Lewis about 12 :00 o 'clock of

the day, November 7th.

Q. Where did you go from?

A. From Seattle.

Q. Seattle. Did you go over there as a worker

for the Hurley-Mason people ? A. Yes.

Q. How did you come to go?
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A. I shipped out of Hanley's employment office.

Q. This employment office is located on Occidental

Avenue in the city of Seattle, is it ?

A. Yes, Second and Occidental. [219]

Q. Second and Occidental. Now, are you able to

tell the jury, Mr. Perry, when you made arrange-

ments with that emplo}Tnent agency to come over to

Camp Lewis?

A. Yes. November 6th I went dovvT^i to that em-

ployment office in the afternoon.

Q. The day before you left?

A. Yes, sure. They said they w^ere going to ship

a bunch of men out there to Camp Lewis.

Q. Did you know before you went what you were

going to do when you arrived at the camp, what kind

of work you were to do ?

A. I knew it would be laboring work, but I wasn't

sure, though.

Q. Well, then, w^hen you arrived at the camp were

you assigned to work? A. Yes, sure.

Q. And what kind of w^ork were you assigned to?

A. Sewer, digging sewers.

Q. In the construction of sewers ?

A. Yes, sewer, digging sewers for these water-

mains, pipes.

Q. Well, did either one of these other defendants

go over with you from Seattle to Camp Lewis on the

7th of November?

A. I guess they were in the bunch. There was

about 106 in the bunch. I knew Martin. He is the

only one I knew.



The United States of America. 217

(Testimony of James Perry.)

Q. You knew Martin ? A. Yes, sir.

Q. You had an acquaintance with him before that

time?

A. Well, I knew him by sight, but not by name.

Q. Did you know Leonard Foster by sight or

name? A. No, I didn't. [220]

Q. Did you know Mr. Phelan by sight or name,

J. B. Phelan? A. No.

Q. Or J. E. Casey? A. No.

Q. William Hodges and P. Mullen ? A. No.

Q. How long had you known Martin ?

A. Oh, I guess a month or two, something like

that.

Q. Have you ever talked or discussed with him

anything about the position this country had taken

in reference to the European war?

A. Not that I know personally.

Q. How?
A. Not that I know of. I used to

—

Q. You must speak loudly.

A. I had seen him mostly in the hall, in just a

general conversation, mostly laboring questions,

that's all that I remember.

Q. These things were discussed by all classes of

people, were they not, the war and the condition of

the country and the enlistment and drafting of

soldiers was discussed by everybody?

A. Sure, yes.

Q. Well, when you arrived at Camp Lewis were

you assigned any place where you were associated



218 Leonard Foster et al. vs.

(Testimony of James Perry.)

with these other men whose names I have men-

tioned ?

A. Well, I used—I was digging trenches with

Phelan and Hodges, and I guess Foster, the first

three men.

Q. Did you learn their names while you were

—

A. No, I did not. [221]

Q. During the time you were

—

A. Pardon me. We Avere moved about so much

on these jobs, you would be with a man one day and

going back and forth in different places, see, and

you couldn't say, you wouldn't know them, just

know them by—well, by working with them a couple

of hours, maybe, and then moving some other place.

Q. I must insist on your speaking a little more

distinctl}^, Mr. Perrj^, we don't hear everything you

say. Now, in your association with these men as a

fellow-worker did you have any private conversa-

tions with them in the trenches where you discussed

the topics of the day ?

A. Oh, probably so. I guess we would,

Q. Just like ordinary people would?

A. I guess so, sure.

Q. Yes. Well, did you bunk in the same build-

ing or bunkhouse, whichever it may be called, that

these other men, the defendants named in this in-

dictment, bunked in ? A. Yes, sure ; sure.

Q. I wish you would describe the general appear-

ance of that bunkhouse to the jury?

A. I guess it is probably the length of this build-

ing and about halfway

—
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Q. You mean the room or the entire building?

A. The length of this building, somewhere about

that, or maybe a little less ; about 100 feet.

Q. About 100 feet in length?

A. I guess so; sure.

Q. And about what width?

A. Well, about half this, I guess. [222]

Q. About half the width. And how many people

were assigned to such bunkhouse?

A. Well, around,—about 130, something like that.

I think they said somewhere about that, 140.

Q. About how high was this, from the floor of the

sleeping quarters to the ceiling?

A. Oh, probably a little less than that lamp (indi-

cating).

Q. And in that there slept 130 working men ?

A. Yes, sure.

Q. Well, how far was your bunk where you slept

away from the bunk of Mr. Phelan ?

A. Well, his was right at the end and mine was

about two bunks from the

—

A. Well, can you tell us, Mr. Perry, in feet or

yards, how many feet you were away?

A. Oh, probably 10 or 15 feet.

Q. 10 or 15 feet. And how far were you away

from the bunk occupied by Leonard Foster?

A. Well, he was one side of the—he was one side

of the stove and I was the other, then he moved from

that. It was very crumby where he was, being so

close to the stove, and he had to move away on ac-

count of that.
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Q. And how many feet away did he move?
A. Well—
Q. Oh, approximately.

A. Oh, about five or six feet, something like that.

Q. And the defendant Martin?

A. He was up near the other end of the bunk, of

the bunkhouse, towards the other end.

Q. How far away in feet, approximately? [223]

A. About 40 feet, 30 or 40 feet, something like that.

Q. And the defendant Hodges?

A. Well, he was about a couple of bunks this side

of Martin, as I understand it.

Q. Did you get to know a person who is known in

the record as Mr. Vossberg while you were employed

over there?

A. Well, I saw him the night I was arrested, that 's

all, about an hour and a half before I was arrested.

Q. About an hour and a half before you were

placed under arrest? A. Sure.

Q. Had you ever seen him before that time ?

A. Well, just that night is the first time I saw him.

Q. That is the first time you saw him?

A. Sure.

Q. Well, were you present in the bunkhouse on the

night of the 10th, the evening of the 10th of Novem-

ber last? A. Sure.

Q. Do you remember what day of the week that

was? A. It was Saturday, I guess.

Q. Saturday. Were you present that evening in

the bunkhouse?

A. I was in the bunkhouse there every night.
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Q. That is where you slept every night you were
there? A. Sure.

Q. And you were there seven and a half days, too ?

A. Yes, sure.

Q. Yes, sir. Well, did you see or converse with
either one of these other defendants that evening?

A. Well, not that I know particularly.

Q. How? [224]

A. Not that I know particularly. They were all

around us.

Qi. Well, did you discuss with either of the defend-

ants or Vossberg, or anyone else, anything about the

position this country had taken in reference to the

European war?

A. Maybe I did. We used to see the newspapers
every night and we would discuss back and forth

probably. I don't know.

Q. You would discuss about the battles that were
taking place in Europe ?

A. I guess so, yes, sir; sure.

Q. Well, did you ever discuss particularly or talk

with either of these defendants, or all of them, or a
portion of them, anything about the position of this

coimtry in reference to the European war?
A. Maybe I did; I don't know.

Q. How?
A. I don't know especially. Maybe I did.

Q. You may have had some talk of that ?

A. Sure.

Q. Well, did you ever talk with anyone that was
serving in the service of the country as a soldier or
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prospective soldier ? A. No, no.

Q. Did you ever have any conversation with any-

one that was in the military service at Camp Lewis ?

A. Well, we used to have to wait in line to get our

meals every night, and often see the soldiers go and
eat in this bunkhouse where we went, in this mess-

house where we went, and on that account just see

them in the line and speak to them probably. It was

the Hurley-Mason [225] messhouse, you see, and

those fellows used to come and eat there once in a

while.

Q. How far was this messhouse away from the

bunkhouse? Oh, approximately.

A. It is right across the street.

Q. 60 or 80 feet? A. Something like that.

Q. Well, when you spoke to these soldiers did you

say anything to them about their service as members

of the United States Army?
A. No, sir. It used to be nearly dark every night

when we would get our supper.

The COURT.—This evidence that has gone in, Mr.

Foster, before you began, relates to particular con-

versations.

Mr. FOSTER.—That is on the 10th and 13th?

The COURT.—Yes. I am desirous of finishing

this case and hope you will expedite the examination.

Mr. FOSTER.—I will be very glad to, if the Court

please.

Q. Did you have any conversation with any of

these defendants, or anyone else, on the evening of

the 10th, Saturday evening, the 10th?
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A. Maybe I did in the bunkhouse; I don't know

personally.

Q. Well, did you hear any conversation between

them and a witness known in the record as Mr. Voss-

berg? A. No, I do not; no, sir.

Q. Well, did you hear any conversation with any-

one that evening, or at any other time, in the bunk-

house where the parties, the party or parties were

attempting to criticise the Government, or any of its

officers, from the President down? [226]

A. No.

Q. Did you ever participate in any conversation

in the bunkhouse, or at Camp Lewis any place about

there, where you or anyone whose conversation you

were listening to or had a part in was criticising the

Oovernment of the United States or any of its offi-

cers? A. No, not that I know of.

Q. How? A. Not that I know of, no.

Q. Did you ever hear any one of these defendants,

on the evening of the 10th, say anything in reference

to the war ? A. No, I did not.

Q. Did you hear a conversation that evening be-

tween the defendant Phelan and the defendant

Hodges ?

A. No, I did not. I remember that they went to

the barber-shop that night.

Q. How?
A. I remember they went to the barber-shop that

night. I know that personally.

Q. Who went?

A. That Phelan and Foster left and someone else.
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Q. Did you know Foster's name at that time?

A. No, I didn't know his name.

Q. Well, where were you on the evening that you

were placed under arrest?

A. I had gone to bed about half an hour, or some-

thing.

Q. How?
A. I had gone to bed about an hour before I was

arrested.

Q. Had you been talking with anyone that night

after you had gone to the bunkhouse ? [227]

A. Well, two or three around there. Then I had

been reading a little.

Q. Well, had you been discussing the war ?

A. Not that I know of.

Q. Or the position this country had taken in refer-

ence to the drafting of the American youth to go into

the army? A. No, I didn't.

Q. That was not discussed ?

A. Not that I know of.

Q. Did you discuss the President of the United

States, or any officer of the United States?

A. No, sir.

Q. Did you hear anyone discussing them?

A. No.

Q. Did you hear anyone criticising the war or the

soldiers or anyone ? A. No, sir.

Q. Did you see or hear anyone speaking to a sol-

dier or anyone connected with the army over at Camp
Lewis that night?

A. No, not that night. The soldiers often came
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into the bunkhoiise to sell their civilian clothes, just

see them going through, and that's all.

Q. Well, on the evening of the 15th you remember

of seeing a soldier in there?

A. Yes, sir; sure, several.

Q. On the evening of the 15th, the night you were

arrested? A. Yes, sir.

Q. Did you hear any conversation between him

and anyone else? [228]

A. Well, just the time we were arrested Lieuten-

ant Parent and one of the patrolmen came to the end

of my bunk and he says, "I want you," just like that,

and then I saw two or three others arrested after

that.

Q. Well, had you spoken to anyone that evening,

any soldier that evening? A. No.

,Q. Did they tell you what they wanted you for?

A. No, not at that time ; no.

Q. How? A. Not at that time; no.

Q. Well, what did you have in your bunkhouse?

A. Of my personal belongings?

Q. Yes, your personal effects?

A. I had a razor, knife, and I had a pamphlet of

the Evolution of Industrial Democracy.

Q. A pamphlet on what ?

A. The Evolution of Industrial Democracy, I had

that in my pocket. It is one of the preambles, I

think it is. Those things there (indicating).

,Q. Those things there are what you had on your

person ? A. Those things and a razor.

Q. Were your personal belongings disturbed in
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any manner prior to the 15th by anyone?

A. No.

Q. Well, when this gentleman came and placed you

under arrest did he tell you what you were being

arrested for? A. No.

Q. And what was done with you?

A. Well, they searched all of them right there, and

then we [229] were taken out to the guardhouse.

Q. Who did the searching?

A. Lieutenant Parent and this Lieutenant Scott.

Q. And about what time of the evening was that ?

A. About a quarter of ten, half-past nine.

Q. Quarter to ten. And you and these other de-

fendants named were taken and placed in the guard-

house? A. Yes, sir, sure.

Q. And was that the time you became familiar

with their names?

A. Well, probably a couple of days after that.

Q. Couple of days after that? A. Yes.

Q. I wish you would describe that guardhouse to

the jury.

Mr. FISHBURN.—We object to that.

The COURT.—What is the object of this?

Mr. FOSTER.—Well, he said they were kept there

five days, then brought to the city jail in Tacoma.

The COURT.—Of course, we are trying the ques-

tion of the guilt or innocence of the defendants, and

I can't imagine what the guardhouse has to do with

that.

Mr. FOSTER.—I don't think alone that would

have anything to do with it, I am not claiming alone
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it would, but that is just a part of this. I was going

to show that he was kept there for five days, and

the conditions under which they were kept there.

The COURT.—And just what bearing does that

have on the guilt or innocence ?

Mr. FOSTER.—I don't think it alone has any,

your Honor.

The COURT.—Then I would get onto something

else. [230]

By Mr. FOSTER.— (Q.) While you were in that

guardhouse did anyone, anyone connected with the

Government, or those who had been instrumental in

accomplishing your arrest, tell you what you were

charged with I A. No, sir; no.

Q. When did you first learn why you were arrested

and kept in prison?

A. I guess probably at this hearing that we had.

Q. Where was this hearing held?

A. It was held right here in Tacoma.

Mr. FISHBURN.—We object to this as incompe-

tent, irrelevant and immaterial. It has been gone

into once before. We will admit all the dates if they

desire it.

The COURT.—Well, he may ask him. The only

possible bearing that it has that I can at this moment

think of would be regarding the memory of the wit-

ness. If he didn't know for some time after he was

arrested what he was charged with it might explain

why his memory might be a little bit hazy. Objec-

tion overruled.

By Mr. FOSTER.—(Q.) Then as I understand
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you, Mr. Perry, up to the time you were arrested,

almost thirty days up to the time of your hearing I

mean to say, almost thirty days after your arrest you

had not been advised what the trouble was?

A. No, sir.

Q. Did you at any time while you were over there

on the 10th, 15th or any other time, criticise the

President of the United States, or any officer of the

United States, or the army, or any soldier ?

The COURT.—It seems to me that is the third

time that [231] has been asked of this witness.

Mr. POSTER.—Well, I beg your Honor's pardon.

I just wanted to make one question on it.

The COURT.—He may answer it again.

A. I don*t see I should have cause to do it.

By Mr. FOSTER.—(Q.) I asked you if you did.

A. No, I didn't.

Mr. FOSTER.—That is all.

Cross-examination.

(By Major STRONG.)
•Q. Are you an I. W. W.I A. Yes, sir.

Q. How long have you been one?

A. 1915 I joined, sir.

Q. How long have you been in this country?

A. iSeven years.

Q. Did you know other I. W. W.'s that were in

this hundred men that came down from Seattle ?

A. Probably knew them by sight; I didn't know
them by name.

Q. You recognized other men, then, as I. W. W.'s
that came down with you ? A. Yes, sure.
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Q. Did you have any purpose other than getting

employment?

A. No, sir. I was pretty well broke right at the

time, and I went out there to get the work especially.

Major STRONG.—Nothing further.

(Witness excused.) [232]

Testimony of Leonard Foster, in His Own Behalf.

LEONARD FOSTER, one of the defendants, pro-

duced as a witness on his own behalf and on behalf

of the defendants, being first duly sworn, testified

as follows:

Direct Examination.

(By Mr. McBRIDE.)

Q. Leonard, how old are you?

A. Twenty-four.

Q. Where were you born?

A. New York City.

Q. Your parents living?

A. One of them is—^my mother.

Q. Where is she living ?

A. She is living in New Orleans at the present

time.

Q. At New Orleans? A. Yes.

Q. How long have you been in the State of Wash-

ington ?

A. Well, I come in the State of Washington some

time in May, the latter part of May.

Q. Where from? A. Well, from Omaha.

Q. Are you registered? A. Yes, sir.

Q. Where did you register?
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A. Down here in Prosser, Washington.

Q. At Prosser? A. Yes, sir.

Q. Yon got your card?

A. I haven't got the registration card. I have

got this post card. I don't exactly know the name
of it. [233]

Q. When did you get this?

A. I received that the other day when I filled out

the questionaire and sent it to the Local Board down
there at Prosser.

Q. And you got this back when you sent the ques-

tionaire? A. Yes, sir.

The COURT.—What is the purpose of this?

Mr. McBRIDE.—That was only preliminary, your

Honor, part of the history of the defendant.

<J. Now, you are one of the defendants in tliis

case? A. Yes, sir.

Q. You were arrested when?

A. 15th day of November.

Q. Now, did you ever make any other registration

than the answering of the questionaire?

A. Yes, sir.

Q. Where was that ?

A. That was in Prosser, Washington, June 5th.

Q. At Prosser? A. Yes, sir.

Q. On the 5th. A. Yes, sir.

Q. And then you answered the questionaire later

on? A. Yes, sir.

Q. And sent it over there? A. Yes, sir.

The COURT.— (Q.) This answering the ques-

tionaire been since your arrest ?
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A. Well, since I have been arrested. I just re-

ceived the questionaire. [234]

By Mr. McBRIDE.— (Q.) After you were

arrested %

A. Yes, sir. I had registered before I was
arrested, but I had received the questionaire when
I was arrested. You see, that came into effect

while I was in jail, I suppose.

Mr. FISHBURN.—We concede he is not a

slacker.

By Mr. McBRIDE.— (Q.) Now, when did you go

to Camp Lewis?

A. November 7th. We arrived at noon, Novem-

ber 7th.

Q. Where did you go from? A. From Seattle.

Q. Did you go with any of these other defendants

in this case?

A. Well, they might have been along. There was

about—between 140 and 150 men shipped out, and

I suppose these men were along with the bunch.

Q. Did you know any of them when you went over

there? A. No, sir.

Q. Had you ever seen them before to your knowl-

edge? A. No, sir.

Q. Did you get acquainted with them going over ?

A. No, sir.

Q. Which one of these men did you first form a

speaking acquaintance with?

A. Well, I couldn't exactly say which one I

formed acquaintance with first, because we were

working on the job, similar jobs, and they were
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transferring us back and forth like they do a gen-

eral run of laborers, and it would be pretty hard to

point him out, who was the first one I was acquainted

with.

Q. Who? [235]

A. It would pretty hard to state.

Q. You couldn't say which one? A. No.

Q. What kind of work were you doing there?

A. We were digging—we was working on the

hydraulic gang, digging a sewer.

Q. You were working for a contractor and not

the Government? A. No, sir.

Q. You ever been called on to enter the military

service? A. No, sir.

Q. You expect to be?

Mr. FISHBURN.—We object to that as incom-

petent, irrelevant and immaterial. I don't see what

that has got to do with it.

The COURT.—Objection sustained.

Mr. McBRIDE.—I don't see what harm that

could do.

Mr. FISHBURN.—Well, I don't see any sense

in it.

The COURT.—Just like flowers that bloom in the

spring, they don't do any harm either. Get on to

another question.

By Mr. McBRIDE.— (Q.) Now, Leonard, you re-

member the 10th? A. Yes, sir.

Q. On Saturday, the 10th ? A. Yes, sir.

Q. Where were you at that time ?

A. Saturday, the 10th, I was working for the Hur-
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lej^-Mason Company at Camp Lewis.

Q. Where were you sleeping when you were over

there ?

A. Sleeping in a top bunk pretty close to the

stove.

Q. Whose bunkhouse was that at that time?

[236]

A. Well, I supposed that belonged to the con-

tractor.

Q. Contractor. How many people in the bunk-

house?

A. I should judge there was about 140', between

130 and 140.

Q. Pretty well crowded?

A. Yes, pretty well crowded.

Q. Any complaint about the sanitary conditions?

Mr. FISHBURN.—Now, we object to this as in-

competent, irrelevant and immaterial. The whole

purpose of this seems to be to try to inject into the

jurors' minds this issue as to whether or not this

bunkhouse w^as crowded. It has no bearing on the

case at all. The whole purpose seems to be to in-

ject a false issue into the case.

Mr. FOSTER.—Why, your Honor, the parties are

charged with a conspiracy, or something to that

effect, that was formed in this bunkhouse. Now,

the jury is entitled to know so they can arrive at

this. The jury, as well as your Honor, receives this

evidence on the presumption that they can reconcile

this with anything that took place with the theory

of innocence rather than anything else. Well now,
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we contend this evidence is competent for the pur-

pose of bringing out all the facts, things that might

be discussed in there, the purpose of corroboration,

in other words, the things that might be discussed,

or that were discussed in the bunkhouse, and what

the subjects were that were discussed; that is one

of the purposes that I see in it, and I think it be-

comes material for that purpose.

The COURT.—It has been gone into a number

of times. I will overrule the objection. Once more

won't hurt [237] anything.

Mr. McBRIDE.—Answer the question.

A. How large was the bunkhouse'^

Q. Read the question.

(Question repeated.)

A. Well, there wasn't exactly an outright com-

plaint. The men seemed to be discussing this thing

here. They claimed it was crumby and the space

was insufficient, claimed it was unhealthy and in-

sanitary, but there wasn't a direct complaint.

Q. Was that talked among you people?

A. Yes, sir.

Q. And more than anytiling else i A. Yes, sir.

Q. And was the condition under which you were

living. A. Yes, sir.

Q. Now, I believe I did ask you, you remember

Saturday, the 10th of November .? A. Yes, sir.

Q. You were arrested on the 15th? A. Yes, sir.

Q. On Thursday, the 15th? A. Yes, sir.

Q. And the Saturday before you were at the bunk-

house?
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A. No, sir, not after supper. Before supper I

was in the bunkbouse. I bad to go over tbere to

%Gt my towel and soap to wasb myself, and then I

went to tbe supper table, and from tbere I went

down to tbe barber-sbop, myself and Jack Pbelan.

Q. You went wbere?

A. Went down to tbe barber-sbop, myself and

Jack Pbelan. [238]

Q, Pbelan go to tbe barber-sbop? A. Yes, sir.

Q. Wbo else?

A. Well, tbere were several tbere. Tbere was

two more men wbo are not bere, but tbey are not

in tbis—I didn't know tbeir names at tbe time.

Q. Did you get sbaved. A. Yes, sir.

Q. Wbat time did you get back?

A. I guess we got back about 10:00 o'clock.

Q. Did you talk witb anybody tbere tbat nigbt?

A. No, sir.

Q. You bave any conversation witb anybody

about tbe war? A. No, sir.

Q. Or tbe participation of tbe United States in it,

or anything of tbat kind ? A. No, sir.

Q. Tbe Government of tbe United States?

A. No, sir.

Mr. FISHBURN.—Is tbis tbe lOtb?

Mr. McBRIDE.—Yes.
Mr. FISHBURN.—Nobody testified tbat be bad

any sucb conversation tbe lOtb. We object as im-

material.

Mr. McBRIDE.—Answer tbe question.

A. No, sir.
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Mr. FISHBURN.—Nobody testified there was

any such conversation on the night of the 10th.

The COURT.—Well, he has answered the ques-

tion before your objection.

Mr. McBRIDE.—It doesn't make any difference

whether they did or not. His testimony is compe-

tent. [239]

Q. Now, Leonard, you remember the night of the

15th? A. Yes, sir.

Q. That the time you were arrested?

Q. Yes, sir.

Q. What time did you have your dinner that even-

ing? A. Yes, sir.

Q. What time?

A. Well, I guess we had our dinner about 6:00

o'clock.

Q. About 6:00? A. Yes, sir.

Q. And what time did you get back ?

A. Well, I judge we got back about half-past six

or a little better.

Q. You saw that soldier Vossberg here that testi-

fied in this case ? A. Yes, sir.

Q. Now, did you see him over there at Camp
Lewis ?

A. I seen him the night we was arrested, yes, sir.

Q. Did you ever see him before that?

A. No, sir.

Q. Now, what time in the evening did you see

him?

A. Well, I seen him about 7:00 o'clock, I suppose.

Q. About 7:00? A. Yes, sir.
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Q. Where were you when you saw himf

A. Well, I was just standing around the stove.

We were warming ourselves more or less around the

stove, and I happened to recollect I seen him there.

Q. Did you have a talk with him?

A. No. [240]

Q. Or he talk with you %

A. He came and talked to me.

Q. Came and talked to you? A. Yes.

Q. Was he in uniform or civilian clothes?

A. He was in civilian clothes.

Q. Anybody with him? A. No, sir.

Q. Now, what did he say to you, Leonard ?

A. Well, when he first approached me he asked

me if I belonged to the I. W. W.'s I told him,

"Yeh." ''Well/' he says, "I beat it all the way
from Chicago," he says, "and I want to take out

one of your cards," he says. "Is there a delegate

around here?" I says, "No, there is not that I

know of." So then he turned around and he says,

"Did you register?" I says, "Yes." And he

walked away. And I walked over and laid on my
bunk, and about three-quarters of an hour after,

or an hour, why, I was woke up and some soldiers

in there with their bayonets and this Vossberg and

several others in civilian clothes, and says, "Come
on; you are under arrest," and took us out on the

floor and searched us and took out my card and asked

me did I own that, and I says, "Yes," and searched

my bed and everything and took us down to the

guardhouse.
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Q. Did Vossberg say anything to you about any

registering ?

A. Yeh, he told me he didn't register and he

would like to join the I. W. W. and get him a lawyer

to get out of it. I told him all the lawyers in crea-

tion wouldn't do him any good. [241]

Q. Did he say anything about Chicago, or condi-

tions in Chicago?

A. No, he said he beat it from Chicago, and he

says, "Things are a little different out in this part of

the country." Then I walked away. He didn't

seem to know anything about Chicago and I walked

away from him.

Q. You heard some of these witnesses testify, did

you, as to what you was to have said that evening?

A. Yes, sir.

Q. Did you make those statements?

A. Yes, sir.

Q. All of them? A. No, sir, not aD of them.

Q. What statements did you make?
A. Well, this man Vossberg, he cautioned me and

asked me if I belonged to the I. W. W., and I told

him, ''Yeh." He says, ''Did you register?"

and I says, "Yeh." Then he says, "I didn't regis-

ter," he says, "and I beat it all the way from Chi-

cago" he says, "and I would like to take out one of

these cards and get me a lawyer and get out of it."

I says, "You are foolish; all the lawyers in creation

wouldn't do you any good." Then I walked away

and there wasn't any more to it, and I never seen

him before that.
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Q. Did you have any further talk with him?

A. No, sir.

Q. Now, did you have any talk with any of the

other officers ? A. No, sir.

Q. Those are the only ones ? A. Yes, sir. [242]

Q. You opposed to the war, Leonard?

A. No, sir.

Mr. FISHBURN.—We object to that on the same

ground.

The COURT.—Objection sustained.

By Mr. McBRIDE.— (Q.) You ever said any-

thing or done anything in opposition to the war?

A. No, sir.

Q. You ever said anything in opposition to the

draft, the Conscription Act of the Government of

the United States ? A. No, sir.

Q. Did you ever have any conversation with any

of these defendants on that night ? A. No, sir.

Q. How? A. No, sir.

Q. At the time that you had this conversation

with Vossberg were any of these defendants here

there?

A. Well, the time I had the talk with Vossberg

there was a general conversation around the stove,

you see, and this Vossberg, he seemed to butt in

and picked on me and says, '*You an I. W. W. ?"

and I says, "Yes.'' "Well," he says, "did you regis-

ter"—

The COURT.—Don't go over that again.

Mr. McBRIDE.—Well, you have stated that,

Leonard.
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Q. Now, what did tliose other fellows say at that

time, any of them?

A. No, I didn't hear anyone say anything. They
might have been there.

Q. Well, do you know whether any of these fel-

lows were there or not*?

A. Well, I wouldn't be positive about that. [243]

Q. Did you have a speaking acquaintance with

any of those men at that time 1 A. No, sir.

Q. Had you been working—how close or how near

had you been working with any of these men?

A. Some day two or three boys would work to-

gether and next day they would put us in a different

gang, just simply a transfer around.

Q. Now, Leonard, have you done anything or said

anything with the intent to interfere with the draft ?

A. Not that I know of.

Q. Or to LQterfere with the discharge of duties?

A. No, sir.

Q. Or American soldiers? A. No, sir.

Q. Or anything in an unpatriotic line?

A. No, sir.

Q. How often did Vossberg talk with you or hunt

you up?

A. That was the first time I ever seen him or ever

talked to him. He had talked to me first,

Q. He talked with you first? A. Yes, sir.

Q. Did you talk with him more than two times

that night? A. No, sir.

Q. How long did the first conversation last ?

A. Well, there was only one conversation.
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Q. Oh, there was only one? A. Yes.

Q. How long did that last?

A. Oh, I guess it lasted about fifteen or twenty

minutes. [244]

Q. Did he say anything to any of the other men
around there except you?

A. Well, Vossberg, he came from by the door

there. He was talking to somebody, but I didn't

hear him.

Q. Who?
A. He come from by the door, and he was talking

to some one, but I couldn't hear him, because there

was a general conversation around there and you

couldn't distinguish it.

Q. There were three soldiers in that room?

A. Yes, sir.

Q. And they would congregate around and talk

aroimd all of those ? A. Yes, sir.

Q. Now, when he came to where you were did

he talk with any of the men around the stove where

you were? A. No, sir, only me.

Q. Only you? A. Yes.

Q. You were the only man he talked to?

A. Yes.

Q. Do you know of anybody that heard the conver-

sation between you and he ?

A. No one that I know of, sir.

Q. Was there anybody there that could have

heard the conversation?

A. Why, I should say there would be, because it

was crowded around there.
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Q. You don't know whether any of these six de-

fendants were there or not? A. No, sir. [245]

Mr. McBRIDE.—You may take the witness.

Cross-examination.

(By Major STRONG.)

Q. How many defendants of these other six men

that are here did you know on the 10th ?

A. On the 10th? I didn't know any of them.

Q. How many of them did you know on the night

you were arrested?

A. I didn't know any of them then only by sight;

one or two of them I had w^orked with more or less.

Q. Simply knew them by sight? A. Yes, sir.

Q. Did you know them by sight on the 10th?

A. No, sir.

Q. How many of these 140 or 150 came down with

you that were I. W. W.'s?

A. There wasn't any of them that I knew.

Q. You know now how many of them were

I. W. W.'s?

A. Well, since I got arrested I found out these

men here were I. W. W.'s.

Q. Did you go up to get shaved on the 10th ?

A. Yes, sir.

Q. Who did you go up with?

A. I went up with Jack Phelan and two other

men.

Q. Who was the other man besides Phelan?

A. A young fellow by the name of Nemo and this

young fellow by the name of Niles.

Q. You knew Phelan on the 10th?
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A. I knew his name and I just seen him. [246]

Major STRONG.—Nothing further.

Redirect Examination.

(By Mr. McBRIDE.)

Q. Did you talk with Phelan when you went up

to get shaved ?

A. Well, when we was coming back we kind of lost

the track and had a talk about the way to get back.

Q. Coming back? A. Yes.

Q. But not going out? A. No.

Mr. McBRIDE.—That's all.

(Witness excused.)

(RECESS.)

Major STRONG.—Your Honor, may we have the

last witness back on the stand for one further ques-

tion?

The COURT.—Yes.

LEONARD FOSTER, one of the defendants, re-

called by the plaintiff for further examination

:

(By Major STRONG.)

Q. You stated that you never saw any of the wit-

nesses that have been here against you except Voss-

berg?

A. I never seen them only the night of the 15th

till the time we got arrested. [247]

Q. Did you ever see Lieutenant Browne on the

night of the 15th, or before you were arrested?

A. No, sir.

Q. Were you sitting on Mullen's bunk talking to

any man about the Everett affair? A. No, sir.
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Q. You were not ? A. No, sir.

Major STRONG.—That's all.

(Witness excused.)

Testimony of J. E. Casey, in His Own Behalf.

J. E. CASEY, one of the defendants, produced as

a witness on his own behalf and on behalf of the de-

fendants, being first duly sworn, testified as follows:

Direct Examination.

(By Mr. McBRIDE.)

Q. How old are you, Mr. Casey?

A. Forty-three.

Q. Where do you live ?

A. Why, I made my home west of the Rocky

Mountains for about fifteen j^ears.

Q. What?

A. I was bom in Pittsburg, Pennsylvania.

Q. What is your business*?

A. Electrical work I follow.

Q. Electrical? You worked out at Camp Lewis?

[248] A. Yes, sir.

Q. When did you go there?

A. The first day of November.

Q. First day of November of last year?

A. 1917, yes, sir.

Q. W^here did you go from?

A. Why, I came from Seattle over here and I was

here two days and then went out there from here.

Q. You didn't go from Seattle direct?

A. No, sir.

Q. With these other defendants? A. No, sir.
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Q. Or any of them? A. No, sir.

Q. What did you work at out there'?

A. I was working with the steam-fitters and

plumbers as a helper.

Q. Where did you sleep out there?

A. Why, I slept in the same bunkhouse those

other men did.

q. With these other defendants? A. Yes, sir.

Q. You working for the contractor or for the

Government? A. Why, the contractor.

Q. For the contractor? A. Yes.

Q. Now, when were you arrested ?

A. The night of the 15th of November.

Q. Last? A. Yes, sir.

Q. At the bunkhouse? [249] A. Yes, sir.

Q. About what time?

A. Why, between 9:00' and 10:00 o'clock.

Q. What were you doing when arrested?

A. I was in bed.

Q. Asleep? A. No, sir.

Q. How long had the lights been out ?

A. Why, they hadn't been out—if they put them

out they turned them on again.

Q. They had been out and they turned them on.

Then it was after 9:00 o'clock? A. Yes, sir.

Q. Who arrested you?

A. Why, I beheve it was Mr. Parent pointed me

out and left me in charge of another ofBcer, or sol-

dier, rather.

Q. Parent pointed you out? A. Yes, sir.

Q. Did you see Vossberg there that night?
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A. Yes, sir, I saw him.

Q. Did he participate in your arrest ?

A. No, not in my arrest.

Q. Now, that evening that you were arrested how
many of these codefendants of yours did you know ?

A. They were all strangers to me.

Q. All. Had you ever spoken with any of them*?

A. One of them.

Q. Which one? A. Mr. Phelan.

Q. You had talked with Phelan. Did you ever

talk with any of [250] the others? A. No, sir.

Q. Now% did you hear any conversation between

any of these parties and Vossberg, or any other per-

son there that night ?

A. No, sir, I didn't. I didn't know Mr. Vossberg

was in the bunkhouse.

Q. You didn 't know that he was in the bunkhouse ?

A. No.

Q. Did you see Vossberg talk with Leonard Fos-

ter? A. No, sir, I did.

Q. Did you participate in any conversation that

night in regard to the Government of the United

States? A. No, sir.

Q. Or its troops? A. No, sir.

Q. Or the draft? A. No, sir.

Q. Or the soldiers? A. I did not.

Q. Or against the United States with respect to

the war with Germany ? A. No, sir.

Q. Did you hear one of the officers testify here

in connecting your name A. Why, yes, I did.
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Q. In connection with this. Which one of those

was that *?

A. Why, Mr. Browne, I believe, said that I took

part.

<}. You heard what he said about that?

A. Yes, sir. [251]

Q. Well, tell the jury if that is a fact, what he

said about you A. It is not a fact.

Q. How? A. It is not.

Q. It is not.

A. I spent over half of my time in the Y. M. C. A.

in the evenings after supper.

Q. How?
A. I spent over half of my time in the Y. M. C. A.

after I ate supper, between that and bedtime.

Q. Now, while you were out there in that bunk-

house, sleeping there, did you at any time engage

in any unpatriotic conversation or talk or assent to

such a conversation or talk ? A. No, sir, I did not.

Q. You opposed to the war ?

Mr. FISHBURN.—We object to that for the same

reason.

The COURT.—Objection sustained.

Mr. McBRIDE.—We will except, your Honor, to

the ruling on that. I believe that's all.

Cross-examination.

(By Major STRONG.)

Q. What time did you see Vossberg?

A. I hadn't seen him till we got arrested. Possi-

bly 9:30.

Q. You didn't see him before that?
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A. No, sir. No recollection of seeing him. If I

did I don't know.

Q. Did you see either of the officers that have been

on the [252] stand here in that bunkhouse that

night? A. No, sir, not to my knowledge, no.

Q. That is, before your arrest. A. No, sir.

Q. Never saw any of them before your arrest?

A. Not that I know of. The bunkhouse is rather

crowded. I might have seen them and not known

them.

Major STRONG.—Nothing further, your Honor.

(Witness excused.) [253]

Testimony of Patrick Mullen, in His Own Behalf.

PATRICK MULLEN, one of the defendants, pro-

duced as a witness on his own behalf and on behalf

of the defendants, being first duly sworn, testified

as follows

:

Direct Examination.

(By Mr. McBRIDE.)
Q. How old are you, Mr. Mullen?

A. Forty-five.

Q. Where do you live ?

A. Now, at present? In Washington.

Q. How long have you been living in the State of

Washington? A. Oh, about fifteen years.

Q. What is your business? A. Laborer.

Q. What part of Washington has been your home ?

A. Spokane.

Q. You are one of the defendants here?

A. Yes, sir.
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Q. You were arrested over at the camp on the

15th of November last? A. Yes, sir.

Q. Along with the other defendants'?

A. Yes, sir.

Q. Where did you go to this Camp Lewis from ?

A. Oh, I have been out there all summer, since

the 2d of August.

Q. How? A. Since the 2d of August.

Q. Oh, you went there the 6th of August. Where
from? A. 2d of August. From Tacoma, here.

[254]

Q. From Tacoma here the 6th of August?
A. 2d.

Q. 2d of August ? A. Yes, sir.

Q. Now, when did you first learn to know or be-

come acquainted with these defendants, or any of

them? A. I didn't know any of them at all.

Q. Until when?

A. Until I was in the guardhouse, and I didn't

even know their names till I was down to the city

jail, half of them. Never seen none of the men be-

fore.

Q. Did you see these other men arrested?

A. Yes, sir.

Q. What did the officers say when they arrested

them?

A. When they arrested? They were all arrested

on the 15th.

Q. Yes, but what did the officer say when he ar-

rested you ?

A. Oh, I was in bed, and a man came along, I think
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it is Lieutenant Parent, he says, ''You put on your

clothes and come, too,'* after he arrested the rest of

them.

Q. You were the last man arrested?

A. I think so. They put a guard in charge of me
while I was dressing. I had just got to bed. And
then they took me to the guardhouse.

Q. Did you know what you were arrested for?

A. I didn't know till I heard the charge here at

the preliminary.

Q. At the preliminary examination?

A. Yes, sir, preliminary examination.

Q. That is the first that you knew?

A. Yes, sir.

Q. And that was on the 13th of December? [255]

A. No, that was on the 15th.

Q. The preliminary examination was on the 13th

of December, wasn't it? A. Yes.

Q. November 15th you were arrested and Decem-

ber was the preliminary examination?

A. Yes, sir.

Q. Now, at the time you were arrested what was

done with your clothing and things ?

A. I guess they are still out there yet. They are

still out there yet, I guess. I ain't got them.

Q. Why didn't you take them along with you?

A. Why, that night they wouldn't leave us take

them.

Q. How?
A. They wouldn't let us take them with us.

Q. The officers wouldn't?
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A. No. I had some clothes on the bed, my mack-

inaw coat and new pants and everything, and he

said, "Leave them there," so the "flunky," the man

who takes care of the camp, said he would take care

of our clothes.

Q. Did anyone give you a receipt for your clothes ?

A. No, sir.

Q. Any of the other party ?

A. Not that I know of.

The COURT.—What has that got to do with it?

Mr. McBRIDE.—That's all.

Cross-examination.

(By Major STRONG.)

Q. Prior to the time that you were arrested did

you see any [256] witnesses that have appeared

here against you'? A. Witnesses?

Q. Yes.

A. Yes, I did the night of the 15th; yes, sir.

Q. Before you were arrested?

A. Yes, the night of the 15th; yes, sir.

Q. What time did you see them %

A. Oh, it was, I should judge, about half-past

seven or eight o'clock.

Q. What were the circumstances of your seeing

them?

A. Oh, I was sitting on my bed, and there was

two men came along to me, and I recognized these

afterwards as this Lieutenant Parent and Browne.

So they sit down on my bed and asked me could

they sleep in the bunkhouse there. I said I thought

so. I says, "There is lots of empty bunks." So
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one word brought on another, and they said they

had come from Chicago, or somewhere, and been up

to Olympia. I says, "What is at Olympiad" I says,

*' There can be nothing there?" But they said they

just took a run up. They asked me if I was down

in Olympia. I says, "No, I come down through

there from Aberdeen last spring." And they asked

me at what I was working, and I told them I was

at the Women's Christian Association there. And
they asked me how much I got. I said, "Three

and a half a day." He says, "Can you work for

three and a half a day?" I says, "Yes, I can work

for three and a half a day; I have been working for

less than that." So one word brought another.

And one of them says, "Is there any union here?"

I says, "They had a union here this summer, and

Major Stone put a notice up in the timekeeper's

office anybody would get [257] hired through the

carpenters, or anything like that, to come back and

be reinstated.

Q. What time was that conversation?

A. That w^as about half-past seven or so; I ain't

sure.

Q. After that first conversation did you have any

words to say to Lieutenant Browne?

A. No, the two of them was sitting together.

Just these two was sitting there together.

Q. After 7:30 then you said nothing to Lieu-

tenant Browne?

A. No, sir, nothing to Lieutenant Browne.

Q. Did you say anything to Private Vossberg?
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A. No, I never met the man till I see him down

here at the preliminary, never met the man.

Q. Are you an I. W. W. ? A. Yes, sir.

Q. How long have you been one?

A. Just last spring.

Q. Since last spring? A. Yes, sir.

Q. Did you have any trouble out at Camp Lewis

prior to your first arrest? A. No, sir.

Q. Or to your arrest here ?

A. No, sir, never been in trouble before.

Major STRONG.—Nothing further, your Honor.

Mr. McBRIDE.—That is all.

(Witness excused.) [258]

Testimony of F. A. Martin, in His Own Behalf

(Recalled).

F. A. MARTIN, one of the defendants, recalled

as a witness on behalf of the defendants, further tes-

tified as follows:

Direct Examination.

(By Mr. McBRIDE.)

Q. Martin, I now hand you Plaintiff's Exhibit

*'2," ^'International Socialist Review." Did you

have that at the time you were arrested ?

A. No, sir.

Q. How? A. No, sir, I didn't have it.

Q. Do you know who did?

A. Why, I got through reading it and I give it to

OPhelan. Literature was very scarce around there,

and I guess he passed it around.

Q. Well, you did have it, did you ?
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A. I did have it. I bought it in the city of Seattle

in a bookstore. It goes through the mail.

Q. Did you have any other one of that? At the

time you bought that did you buy only the one?

A. No, I didn't. It is the only one I bought.

And this is not an I. W. W. publication; it is a

Socialist publication.

Q. Well, now, did you distribute any I. W. W.
Literature out there at the camp?

A. No, sir, I did not.

Q. Never in your life ? A. No, sir.

Q. And you say you gave this to Phelan?

A. I gave it to Phelan, and Phelan, I guess he

passed it around. Literature is very scarce over

there. [259]

Q. Reading matter is scarce at the camp?

A. Yes.

Q. All glad to get hold of anything to read?

A. Yes, anything at all.

Q. Now did you have this for the purpose of

furthering an I. W. W. movement or a Socialist

movement ?

A. No, just for general news, that's all.

Q. Just for the reading there was in it ?

A. That's all.

Mr. McBRIDE.—That's all.

(Witness excused.)
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(Recalled).

WILLIAM HODGES, one of the defendants, re-

called as a witness on behalf of the defendants,

further testified as follows:

Direct Examination.

(By Mr. McBRIDE.)

Q. Mr. Hodges, I hand you Plaintiif 's Exhibit

*'2" and ask you if you had that in your possession

at the time you were arrested? A. Yes.

Q. Who did you get that from?

A. Well, I don't know exactly which one of the

boys in the bunkhouse loaned it to me, but one of

them certainly, but I don't know—I couldn't recog-

nize who it was loaned it to me. [260]

Q. You don't remember who it was? A. No.

Q. What did you get it for, just simply reading?

A. Just simply reading.

Q. How long had you had it?

A. It was handed to me on the night of the 15th,

and that was arrested with me.

Q. You hadn 't had time to read it yet ? A. No.

Q. Had you ever read one of them before ?

A. Yes, several of them.

Q. Literature scarce there, reading matter of

every kind?

Mr. FISHBUEN.—We object to that, your Honor
please.

The COURT.—Objection sustained.

Mr. McBRIDE.—That's all.
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Major STRONG.—Xo cross-examination.

(Witness excused.)

Mr. FISHBURN.—If it please the Court, could I

ask the witness Foster just one question?

The COURT.—Yes.

Testimony of Leonard Foster, for Plaintiff

(Recalled—Cross-examination)

.

LEONARD FOSTER, one of the defendants, re-

called by the plaintiff for further cross-examination,

testified as follows

:

Cross-examination.

(By Mr. FISHBURN.)
Q. How long have you been an I. W. W. ? [261]

A. I joined in the spring of 1915.

Mr. FISHBURN.—That's all.

(Witness excused.)

Testimony of J. E. Casey, for Plaintiff (Recalled—

Cross-examination)

.

J. E. CASEY, one of the defendants, recalled by

the plaintiff for further cross-examination, testified

as follows:

(By Mr. FISHBURN.)
Q. Mr. Casey, how long have you been an I. W. W. ?

A. Since about the 1st of this past June. I forget

the date.

Mr. FISHBURN.—That's all.

(Witness excused.)
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A. JOHNSON, produced as a witness on behalf of

the defendants, being first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. McBRIDE.)

Q. Mr. Johnson, were you over at Camp Lewis on

the night of Thursday, the 15th of November last?

A. Yes, sir.

Q. That was the night that these defendants were

arrested? A. Yes, sir.

Q. Were you there in the room that evening?

[262]

A. Yes, sir.

Q. You know these defendants by sight?

A. Yes, sir.

Q. What were you doing over there?

A. I was working over there.

Q. What at?

A. Mucking, pick and shovel work.

Q,. How long had you been working there?

A. Working nine days altogether.

Q. Nine days? A. Yes, sir.

Q. Where did you come from to there ?

A. Seattle.

Q. From Seattle. Did you go over with any of

these men? A. Yes, sir.

Q. At the same time they went over ? A. Yes.

Q. Did you know any of them at that time ?

A. Did not, no.

Q. How many went over that time ?



258 Leonard Foster et al. vs.

(Testimony of A. Johnson.)

A. 120 altogether.

Q. 120? A. Yes, sir.

Q. Now, you were in the bunkhouse that evening?

A. Yes, sir.

Q. Did you know where Phelan's bunk was?

A. I did not, no.

Q. Did you know where Foster's bunk was?

A. No.

Q. You don't know where any of those bunks

were? [^3]

A. I did not ; no.

Q. Was there any visiting or talking there that

night around the stove ?

A. Never heard nothing, no.

Q. You didn't hear an}i:hirig? A. No, sir.

Q. Did you hear anybody talk unpatriotically, or

against the draft, or the Government, or the Presi-

dent, or anything of that kind?

A. No.

Q. If there had been such a conversation could you

have heard it? A. No.

Q. How? A. What is that?

Q. If there had been such talk would you have

heard it, could you have heard it ?

A- Sure I could in the bunkhouse.

Q. What part of the bunkhouse was your bunk ?

A. Oh, up in the center, way up in the end.

Q. Up at this end (indicating) ?

A. Yes.

Q. There was a big hall in the center ?
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A. Not very big, no. You could hardly pass

through there.

Q. Well, large enough for stoves there?

A. Oh, yes.

Q. And there were three stoves?

A. Three stoves; yes.

Q. Were you all over the bunkhouse during that

evening? A. What is that? [264]

Q. At the other end of the bunkhouse that evening

from your bunk? A. I don't understand you.

Q. Were you away from the end where your bunk

was that evening?

A. I was in my bunk all the time that night by

the stove.

Q. By the stove ? A. Yes.

Q. Now, you know that these men were working

over there at that time ? A. Certainly, yes.

Q. Now, did you ever hear them at any time while

you were over there criticising the Government ?

A. I never did.

Q. Or talking against the Government or the

army? A. No.

Q. Or the draft? A. No.

Q. Or the President, or anything of that kind ?

A. No, never.

Q. Do you remember whether you ever heard any

of these men talking together

—

A. They were talking together all right, yes.

Q. You have heard them talking together?

A. Yes, I did; yes.

Q. But never heard them talk along the line that
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I have asked you about? A. No, sir.

Mr. McBRIDE.—Take the witness. [265]

Cross-examination.

(By Major STRONG.)
Q. If you were at one end of the bunkhouse could

you hear a conversation going on at the other ?

A. I could not; no.

Q. You don't think you could? A. No.

•Q. Do your replies, then refer to the stove that

was nearest your bunk? A. What is that?

The COURT.— (Q.) When you were asked about

a talk around the stove did you mean the stove near-

est your bunk?

A. Yes, sure, nearest my bunk.

Major STRONG.—Nothing further, your Honor.

(Witness excused.) [266]

Testimony of Joel Lind, for Defendants.

JOEL LIND, produced as a witness on behalf of

the defendants, being first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. FOSTER.)

Q. Where do you live, Mr. Lind?

A. I live in Seattle.

Q. How long have you lived in Seattle?

A. Year and a half.

<}. What is your business ? A. Cai-penter.

Q. Were you employed do\\Ti at Camp Lewis dur-

ing November of last year? A. Yes, sir.

Q. In what capacity were you employed?
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A. I was

—

Q. What were you working at, I mean?

A. Digging; digging pipe-line.

Q. Digging trenches for a sewer and pipe-lines'?

A. Yes.

Q. When did you go to work at Camp Lewis'?

A. About

—

Q. Oh, about, approximately?

A. It was about a week before that arrest.

Q. Did you go down from Seattle from Hanley's

Employment Office? A. Yes, sir.

Q. Did you go down at the same time some of these

other defendants, some of the defendants went

down?

A. Yes, come down with 120 men, I think it was,

coming down. [267]

Q. Well, did you know^ the defendants Foster,

Phelan, Martin, Perry, Casey, Hodges or Mullen, or

either of them? A. I knowed some of them.

Q. At the time you went down in November?

A. One or two I knowed when I went down.

Q. What ones did you know?

A. There is a young fellow here—I don't know

their name, I just know them by

—

Q. These two men sitting over there (indicating) ?

A. The one right over there raising there, and then

the next one to him (indicating).

Q. That is the defendants Foster and Perry.

Now, you went down about the 7th of November, did

you? A. Something like that.

Q. And went down with 120 men ? A. Yes.
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Q. Were you employed and did you work along

with these other men?

A. I worked right along with these other men, yes.

Not all of them. There was just a few of those here.

They were scattered all over.

Q. Well, when you went to sleep at night were you

in the bunkhouse where they stayed, or any of them?

A. Yes, some of them there is of these men that is

in here was in that bimkhouse where I was staying.

Q. How far was your bunk away from the bmik of

Mr. Perry, or Mr. Foster, the two gentlemen sitting

there (indicating) ? A. Well, he was from in

—

Q. I mean in feet now. We can't tell by your

description.

A. Well, he was about fifteen feet, I guess, some-

thing like [5^68] that.

Q. About fifteen feet from you? A. Yes.

Q. Did you ever have any conversation with them,

or hear any conversation with them, about the 10th

of November in reference to the military authorities

of the United States, the President, or anyone else ?

A. No, I didn't.

Q. Well, in your working with them out in the

ditch did you ever have any talk or discuss with them

anything concerning the military affairs of this

country ? A. No, no.

Q. On the evening of the 15th, were you arrested

that evening, too? A. No, no.

Q. Were you present when these other men were

arrested ? A. Yes, I just was asleep.

Q. How?
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A. I was asleep when they come in and woke me

up.

Q. Who woke you up f

A. One of the officers.

Q. What did he awaken you up for ?

A. Well, they went through everyone of them in

there to look and find cards on them.

Q. Oh, they went through, they were just search-

ing indefinitely for people they might find something

on that they wanted, is that it ? A. Yes.

The COURT.—That is a little bit leading for your

witness.

Mr. FOSTER.—Perhaps it is. [269]

The COURT.—It is argumentative.

By Mr. FOSTER.— (Q.) You say the officers went

through all the bunks and looked for people that had

cards. Well, what did they say when they were do-

ing that, if anything.

A. They just asked if you had an I. W. W. card

or any literature.

Q. Well, did they say what they were going to do

if you had I. W. W. cards or literature in your bunk

or on your person %

A. No, they didn't say a thing. They didn't say

a thing, only I could see what actions was taken.

Q. Well, tell the jury what you saw that they did

do with those people that they found cards or

I. W. AV. literature on.

Mr. FISHBURN.—What is the purpose of this?

What is the object of this, to prejudice the minds of

the jury?
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Mr. FOSTER.—Prejudice nothing; it is the fact,

what they did there.

Mr. FISHBURN.—I say, what is the purpose of

it?

Mr. FOSTER.—The purpose of it is to show how
this arrest was encompassed.

The COURT.—Objection sustained until you show

he knows on whom they did find cards.

Mr. FOSTER.—Very well. I would like to have

the record, if the court please, show an exception.

Q. Now, Mr. Lind, I understood you to say that

you saw them searching people. What did they do

—I will first ask you if you saw them at any bunk

where they found cards or literature on them ?

A. Yes; I seen this fellow right opposite me. He
didn't arrest him, he just asked him, "Have you got

a card?" and he says, "No," and so they w^ent all

through all the bunk [270] and looked all over to

find if there was any books or any literature that was

belonging to the organization.

Q. That is, the I. W. W. organization ?

A. The I. W. W. literature, and consequently they

didn't find any, and so they turned—they didn't ar-

rest him.

Q. Well, did you see them where they found this

literature or cards on any person of anyone that was

arrested that night ?

A. I didn't see them find it, no.

Q. Well, I mean did you see them with any, or

hear any talk where they found literature or cards

on the person or in the bunks of any of these men ?
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A. No. I didn't hear that.

Q. You did not hear that ? A. No.

Q. Did you hear what the olBficer was going to do

with those that he found such things on, or in whose

possession he found such things 1

Mr. FISHBUEN.—Now we object to this as in-

competent, irrelevant and immaterial.

The COURT.—Objection sustained. If he wants

to say what the officer said it might be all right.

Mr. FOSTER.—That is what I asked him.

The COURT.—He might have heard it some other

way, hearsay.

By Mr. FOSTER.— (Q.) Did you hear the ofBcer

say what he was going to do with those men there in

the bunks on whose person or in whose possession

he found I, W. W. cards or I. W. W. literature ?

A. No, I didn't.

Q. But he did ask you if you had such things in

your possession? [^71]

The COURT.—I think you put in enough time at

that.

By Mr. FOSTER.— (Q.) Well, did he place any-

one under arrest that night that you saw?

A. This young man right over there (indicating).

Q. Mr. Perry? A. Yes.

Q. Well, did he find on him, or claim to find, any

of these cards or I. W. W. literature ?

A. No, they didn't search him for any cards or

anything.

Q. How?
A. They didn't search him for any cards or any-
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thing, they just simply—the officer walks up and

says, "Take that man."

Q. Well, do you know a man that is known in the

record here as Vossberg? A. No, I don't.

Q. Did you hear any conversation that night with

Mr. Perry, or Foster, or Casey, or Martin, or Hodges,

or Mullen, or Phelan, or anyone else ?

A. No, I didn't; I didn't hear that.

Q. Do you know how far you w^ere away from the

sleeping quarters of either one of these defendants

in feet, the nearest one to you ?

A. Well, this one was in the next bunk to me, in

the top bunk. I was in the top bunk, too, and he was

the next bed to me.

Q. And how^ far was that away from you ?

A. Oh, it's about room enough to go between.

There is about—between two and three feet.

Q. Well, which man was that?

A. That's the man right there (indicating).

Q. This man here standing up (indicating) ?

[272] A. Yes.

Q. That is Mr. Perry. Well, what time did you

go to bed that night, Mr. Lind?

A. 9:00 o'clock. That is just about the time when

—the lights generally go out at 9:00 o'clock, and we

were just getting in there—I just got in there, and

we was laying and waiting, I hear someone holler,

*'Put out the light," and it was just about the time,

over the time it was supposed to be out.

Q. Did they have a curfew signal or light signal

a few minutes before the lights go out or not ?
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A. Yes.

Q. Well, had Perry indulged in any conversation

with anyone that evening in his neighborhood '?

A. Not that I see.

Q. Well, if he was two or three feet away from

you you could have heard any conversation he was

having with anyone ?

A. There was no one there at that time.

Q. There was no one there at that time?

A. Not that time.

Q. Now, what was your custom about the hour

that you retired, that is, the time you went into your

bed of an evening?

A. Well, I went into bed just whenever three

twinks went.

Q. When the curfew signal came off ?

A. Yes.

Q. And what were Mr. Perry's habits as to retir-

ing?

A. About the same thing. He was in bed, just

going to bed the same time that I did.

Q. Did you ever hear any conversation any of the

week he was down there, or eight days, any conversa-

tion between him and [273] any other person, or

among any persons, in reference to the military

powers or authority of the United States ?

A. No.

Q. Or the army, or the soldiers or any officer of

the Government? A. No.

Mr. FOSTER.—That is all.
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Cross-examination.

(By Mr. FISHBURN.)
Q. Are you an I. W. W. ? A. Yes, sir.

Q. How long have you been an I. W. W. ?

A. About seven years.

Q. You know whether there is anybody out at

Camp Lewis is an I. W. W. ?

Mr. FOSTER.—That is objected to as immaterial.

That is surely not a crime, to be an I. W. W. He is

talking about prejudicing the jury

—

Mr. FISHBURN.—If the Court please, I would

like to find out whether these men know who are

I. W. W.'s and who are not.

The COURT.—This question doesn't refer to any

particular time. I will sustain the objection.

By Mr. FISHBURN.— (Q.) I will ask you

whether or not from November 10th to November

13th you knew who were the I. W. W.'s in that

bunkhouse ?

Mr. FOSTER.—Now, your Honor please, I object

to that. Now counsel is very quick to talk about

prejudicing the jury. Now, the only thing I be-

lieve this could serve would be to prejudice this

jury against these people by reason of the [274]

fact they were affiliated with this organization.

This I. W. W. organization is not criminal in its

nature. To be affiliated with them doesn't mean
you should be branded as a criminal or arrested be-

cause you have in your possession a membership

card, or some literature, any more than you might
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have in connection with any other organization in

the country.

The COURT.—I will overrule the objection.

Part at least of what you said may be true, but

whether he knew these men, knew the I. W. W.'s

that were there, and in fact these men belonged to

an organization, would be a circumstance that might

induce the jury to believe they were more likely to

be associating and sympathizing and working and

acting together than men who didn't belong to an

organization.

Mr. FOSTER.—But if your Honor will indulge

in this suggestion, isn't that prejudicial? Wouldn't

that carry with it the assumption perhaps that by

reason of the fact he was associated with this that

some presumption might be indulged in that he

would do that instead of the presumption of inno-

cence '^

The COURT.—Two men were brothers and ac-

cused of an offense. The very fact they were re-

lated might be a circumstance for the jury to con-

clude they were acting together in the enterprise.

And if a man belonged to an organization, good, bad

or indifferent, the fact they are members of the

same organization may be a circumstance to explain

their association and their acting together and

sympathizing with one another.

Mr. FOSTER.—I don't gather they are charged

mth a conspiracy in this indictment. I read it very

hurriedly and I haven't [275] had time to study

it, but I do not think there is a conspiracy charged.
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The COURT.—You didn't hear me say anything

about conspiracy, did you?

Mr. FOSTER.—No, sir.

The COURT.—Objection overruled.

Mr. FOSTER.—Exception, please.

By Mr. FISHBURN.—Read the question.

(Question repeated.)

A. No, I didn't.

Q. Did you know these seven men were I. W.
W.'s? A. No, I didn't.

Mr. FOSTER.—I object to that, your Honor.

The COURT.—Objection overruled.

Mr. FOSTER.—Exception.
By Mr. FISHBURN.—Did you know anyone who

was an I. W. W. besides yourself in that bunkhouse ?

A. Yes.

Mr. FOSTER.—Same objection.

The (X)URT.—Overruled.
Mr. FOSTER.—Exception.
A. Yes, I knowed this man over there (indicat-

ing) and them two there (indicating). I knowed

them by being acquainted with them in Seattle.

By Mr. FISHBURN.— (Q.) Which two?

A. These two right there (indicating).

Q. Stand up, please, the two that he knew (two

men stand).

Mr. FOSTER.—Foster and Perry.

By Mr. FISHBURN.— (Q.) From being ac-

quainted with them in Seattle?

A. Yes, sir. [276]

Q. What was the name of this witness who was on
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the stand before this man?
Mr. FOSTER.—Johnson.
By Mr. FISHBURN.— (Q.) Do you know Mr.

Johnson? A. No, I never knew him.

Q. Do you know this witness that was here before

you took the stand, Mr. Johnson?

A. I knew him in the camp, yes.

Q. Is he an I. W. W.f A. I don't know.

Q. You don't know? A. No, I don't know.

Q. Isn't it a fact the I. W, W.'s usually know each

other when they get to a place?

Mr. FOSTER.—I object to that, your Honor.

The COURT.—Objection sustained.

By Mr. FISHBURN.—(Q.) I will ask you this

question : Do you know how many I. W. W. 's were

in that bunkhouse outside of these two men?
Mr. FOSTER.—I object to that.

The COURT.—He has answered that question.

Objection sustained.

A. No-
Mr. FOSTER.—Wait a minute. When the Court

sustains an objection you don't have to answer.

Mr. FISHBURN.—That's all.

Mr. FOSTER.—That's all.

(Witness excused.) [^77]

Testimony of Vitan Deloff, for Defendants.

VITAN DELOFF, produced as a witness on be-

half of the defendants, being first duly sworn, tes-

tified as follows

:
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Direct Examination.

(By Mr. FOSTER.)
Q. What nationality are you?

A. I am Bulgarian, bom in the Turkey country.

Q. How long have you been in America ?

A. I been in United States eleven years—1907.

Q. Where is your home in the United States ?

A. My home in the United States is any old place

I found a hotel or company's house into the job.

Q. What is your business?

A. My business is nothing but work with a pick

and shovel, or something else what I can do it.

Q. Wliere were you employed during the latter

part of 1917?

A. Where I been working, you mean ?

Q. Yes, sir.

A. Well, I been working so many place exactly

every place I can't tell.

Q. Well, come down to last November, two months

ago?

A. Last November I believe I was at American

Lake.

Q. At Camp Lewis? A. At Camp Lewis.

Q. Were you working there ? A. Yes, I did.

Q. Do you remember when you went there to

work ?

A. I don 't remember exactly what day I went and

what date, but when the boys

—

Q. Well, where did you go from when you w^ent

there? [278]

A. I went from the Hanley Employment Office.
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Q. In Seattle? A. In Seattle.

Q. How long had you been in Seattle before you

went down there?

A. Well, I just come down to Seattle from the

work for a week and go out again to some other

place.

Q. And did you go down with that bunch of 120 ?

A. I can't tell you that bunch was with me or not,

but I went with a bunch.

Q. Do you remember the date of it?

A. I can't remember what date it was when I get

employer slips from Seattle.

Q. Well, do you know any of these men who are

charged in this indictment, Leonard Foster, S. B.

Phelan, F. A. Martin, J. Perry, J. E. Casey, W.
Hodges and P. Mullen? Did you know any of these

men when you went down there to work ?

A. No, when I went over there on that place I

didn't know they was with me or not. I don't know

them fellows,

Q. Well, did you get acquainted with them while

you were over there ?

A. After we went over there I was right near to

stove, right close to the stove, my bed was.

Q. Did you sleep in the same bunkhouse with

these other men?
A. Yes, I did. I was in the same bunkhouse.

Q. How close were you to any one of them ? How
close was your bed to the bed of any one of these

gentlemen ?

A. Now, I know that boy over there

—
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Q. Which one?

A. The second one on the corner (indicating).

Q. That is Mr. Perry, the one sitting up. You
knew that one? [279]

A. Yes, I knew where he was sleeping.

Q. Well, how far was he sleeping away from you?

A. Oh, about fifteen feet away from me across on

the center.

Q. Well, did you know where either of the other

men slept?

A. Next boy in the comer was right on top of you.

Q. Right on top of you. That is Foster. Do you

remember when these men were arrested that night?

A. I can't tell you. 14th or 15th it was.

Q. I mean do you remember the fact they were

arrested? You were there the night they were

arrested ? A. Yes, I was over there.

Q. Well, did you hear any talk that night about

the ofificer, about arresting people?

A. I don't remember for same night they talk or

not, I don't remember that, but before they was talk-

ing for some kind of a condition.

Q. Were you present and awake when the officer

came in that night f

A. Yes, I was in there when the officer come in.

Q. Did the officer search you, in your bunk ?

A. Yes, they search me, too.

Q. What did he say to you?

A. The boys, when they come up with the uni-

form, police, and he point on me and he said, "I
want to search you," and I get up, and I don't stand
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up on my feet, I just get up from my bed and sit

down on the bed. "Well," he said, ''where is your

pocket-book ?
"

Q. Your what?

A. My pocket-book. And I give it to him, my
pocket-book.

Q. You gave him your pocket-book? [280]

A. Yes. And he look in it and say, "Where is

your card?" I say, "I haven't got any card."

And he said, "You no got I. W. W. card?" And I

said "No." "You got any meal card?" I said,

'

' Yes. " "Where is ? " It was on my hat over here

in the frame.

Q. Have you got that card there?

A. No. That was from the company what we

was boarding, see, meal card.

Q. Oh, yes, I understand you now.

A. And he said, "Have you got working card?"

where he punches every day 's wages in it, time card.

I said, "Yes." And my hat was hanging on the

wall and I said, "There is where it is," I said,

"hanging over there on my hat," and he see it. He
says, "You got any suitcase, any baggage?" some-

thing like that. I said, "No." "I got in some

newspaper some laundry in it, some clean shirts."

"Where is?" I said, "It is underneath my head,

underneath the mattress." Well, I show it to him.

He see it. He said,
'

'You got some literature ? " I

said, "I got no kind of literature except that paper

what is wrap up my—^well, he see it and he let me
alone.
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Q. Well, did you hear what he said to Perry or

Foster, who was right over you, when he searched

him, if he searched him ?

A. Yes, he search him when the fellow come down
from the bed. He take him over there in the lower

part in bunkhouse—I don't know they search him

or not ; I don 't know.

Q. You didn't see? A. I don't see.

Q. Well, did you hear any talk on the part of any-

one of these [281] men that night, or at any other

time, about the war, criticising, saying things

against the President, or against the officers of the

United States, or against soldiers?

Mr. FISHBURN.—Now, if it please the Court,

we object to that as being a leading question. I

have let that go right along. He ought to ask what

they said in regard to the war.

The COURT.—Well, it is about the only way you

can prove a negative. You can ask him, when he

gets through, what he heard him say about the war.

By Mr. FOSTER.— (Q.) Do you understand me,

Mr. Deloff?

A. I do understand what you say, but I don't re-

member for against the war they say anything.

Q. Did you ever hear them say anything about

the war?

A. No, I don't hear anything about the war.

Q. Did you ever hear one of them say anji:hing

against the President of the United States, or

against any United States officer or United States

soldier ?
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A. No, I never hear nobody against the United

States Government, or some officer, anything like

that. I can't sa}^ it because I don't hear.

Mr. FOSTER.—You don't hear. You may cross-

examine.

Cross-examination.

(By Mr. FISHBURN.)
Q. Are you an I. W. W. ? A. Yes, I am.

Q. When did you join the I. W. W.'s?

A. I join last May 18th. [282]

Q. 1917? A. 1917.

Q. Did you know any of these seven defendants

besides those two over there (indicating) ?

A. I don't know no one from before except some

place on American Lake.

Q. I say, did you know any of these seven defend-

ants at American Lake, any of those seven gentle-

men sitting over there (indicating) ?

A. Not before—at that time them two boys, I

know them from some time from the camp.

Q. Where was your card that night you were

searched ?

A. I don't have a card; I don't carry one.

Q. Are you a citizen of this country ?

A. No, I am no citizen.

Q. How long have you been in the United States ?

A. I come in in 1907.

Q. 1907? A. Yes. I think it is eleven years.

Q. And you say you are a Bulgarian?

A. Yes, I am a Bulgarian, but born and raised

in the Turkey country.
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Mr. FISHBURN.—That's all.

Redirect Examination.

(By Mr. FOSTER.)

Q. I ask you whether or not the card you referred

to is something like that (showing card to witness) ?

A. Yes, that's a meal card, yes.

Q. It Avas just like that, was it? [283]

A. Just like that.

Mr. FOSTER.—We would like to offer this as a

defendants' exhibit, your Honor.

Mr. FISHBURN.—We object to it as making a

collateral issue. We are not accusing this man of

being a thief.

The COURT.—Sustain the objection.

Mr. FOSTER.—Exception.
Mr. FOSTER.—I would like to have this marked

as an identification.

(Meal card referred to marked Defendants' Ex-

hibit "A" for Identification, and refused as an ex-

hibit.)

(Witness excused.)

Mr. FOSTER.—We rest, your Honor please.

(Defendants rest.) [284]

Testimony of Jack W. Browne, for Plaintiff (In

Rebuttal).

JACK W. BROWNE, called in rebuttal as a wit-

ness on behalf of the plaintiff, further testified as

follows

:
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Direct Examination.

(By Mr. FISHBURN.)
Q. I will ask you whether or not when you

arrested the men you asked all the men about the

red cards, asked all the men in the bunkhouse about

the red cards the night of the arrest ? A. No.

Q. I will ask you whether or not you arrested any

other men with red cards—I will ask you whether

or not you discovered any other people in the bmik-

house that had red cards. A. Yes, sir.

Q. I will ask you wiiether or not you arrested

those men. A. No.

Q. I mil ask you whether or not you arrested any

men who had not previously made statements of the

sort you testified to.

Mr. FOSTER.—Object to that, your Honor.

That could not be rebuttal.

The COURT.—Well, it is rebuttal in this way,

that you are trying to argue that he went in there to

arrest everybody that had an I. W. W. card, and

he has a right to ask the witness if they arrested

anybody unless he understood they were accused of

having made some of this vicious talk.

Mr. FOiSTER.—That wasn't the question. The

question propounded to this witness, if I understood

it, was whether [285] or not he arrested other

than those who indulged in some talk?

The COURT.—Objection overruled.

Mr. FOSTER.—Exception, please.
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Mr. FISHBURN.—Read my question, please, Mr.

Reporter.

(Question repeated.)

A. No.

Q. Had you been in the bunkhouse before the 13th ?

A. Never.

Q. I will ask you this question, how long did you

talk to this man Foster?

A. I would say for an hour.

Mr. FOSTER.—That is objected to and ask it be

stricken, j^our Honor, as not rebuttal.

The COURT.—Denied.
Mr. FOSTER.—Exception.

By Mr. FISHBURN.— (Q.) How long?

A. For an hour.

Q. I will ask you in w^hat position—I will ask you

who was talking with you to Foster ?

A. Lieutenant Parent and Pat Mullen part of the

time.

The COURT.—That has been gone into.

Mr. FOSTER.—I ask that be stricken.

The COURT.—Stricken.

By Mr. FISHBURN.— (Q.) Where was Scott sit-

uated? I want to ask, your Honor, to bring out

whether he could recognize Scott, whether this wit-

ness, Foster, could have recognized Scott.

The COURT.—Well, answer the question.

A. Sitting right alongside of me, right close. I

was sitting [286] facing Foster, who was sitting

on the bunk, and I was sitting in front of him, sit-

ting on a box like this (illustrating), and Foster was



The United States of America. 281

(Testimony of Jack W. Browne.)

sitting on the bunk immediately in front of me. I

could easily have touched him by reaching out my
hand.

Q. I will ask you what, if any, statements he made
at the time—I will ask you whether or not, when the

arrest was made, they arrested Vossberg and your-

self and Scott and Lieutenant Parent?

Mr. FOSTER.—I object to that, your Honor, as

immaterial for any purpose.

The COURT.—Objection sustained unless you can

explain to me what your purpose is.

Mr. FISHBURN.—They have been trying to in-

fer here they were arresting everybody that had red

cards, I think. I want to show the arrest had no

regard to that, that the arrest was to arrest these

seven men and the men who were talking to these

seven men.

The COURT.—Objection overruled.

Mr. FOSTER.—Exception.
The COURT.—Allowed.
Mr. FISHBURN.-Read the question.

(Question repeated.)

A. They did not.

Q. Who else did they arrest besides the seven men ?

Mr. FOSTER.—I object again, your Honor, that

it is immaterial.

The COURT.—Objection overruled. That is the

only purpose it can be considered for, is in answer
to your suggestion that they were arresting every-

body with cards. [287]

Mr. FOSTER.—He has testified once before, may
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it please your Honor, he searched people who had

cards, but didn't arrest them.

By Mr. FISHBURN.— (Q.) I asked you whether

or not anybody else besides these seven was arrested ?

A. Yes, there w^as a man arrested who had some

German literature and red card, and we took him up

to the headquarters and looked over the German

literature and returned the man.

Mr. FOSTER.—Object to that, your Honor.

The COURT.—Overruled.

Mr. FOSTER.—Exception.
By Mr. FISHBURN.— (Q.) I will ask you

whether any of your number were arrested, Scott,

or yourself, or anyone else was arrested ? A. No.

Q. None of you were arrested? A. No.

Q. I will ask you what, if any, remarks were made

by this man Foster, the defendant Foster, when the

arrest was made?

A. When the police came in

—

Mr. FOSTER.—I understand, yoUr Honor, that

has been gone into before.

Mr. FISHBURN.—I just want to show by this—

I didn't bring it out on direct because I didn't care

to encumber the record with this sort of talk, but I

want to show that this man Foster, who claims never

to have seen Mr. Browne, want to show what he said,

his involuntary statement in regard to Mr. Browne

when he was arrested.

Mr. FOSTER.—Objected to as not rebuttal.

[288]

The COURT.—Well, that is the only purpose it
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could be asked for, to negative his contentive he had

never seen Browne before then.

Mr. FOSTER.—Well, then, ask to have Mr. Foster

brought back on the stand if this is opened up. He
has a right to explain that.

The COURT.—Well, if you want that ground to

stand on you can put him on the stand now and they

can ask him the impeaching question. You care to

put him on the stand?'

Mr. FOSTER.—Not until we hear this evidence.

The COURT.—I require you to cross-examine him

and lay your foundation, Mr. Fishburn.

Mr. FISHBURN.—This man here?

The COURT.—Yes.
Mr. FISHBURN.—All right, come forward, Mr.

Foster.

(Witness excused.)

Testimony of Leonard Foster, for Plaintiff (In

Rebuttal—Cross-examination) .

LEONARD FOSTER, recalled in rebuttal by the

plaintiff for further cross-examination, testified as

follows

:

(By Mr. FISHBURN.)
Q. Isn't it a fact when you were arrested that you

turned and looked over at this gentleman, Mr.

Browne there, and said, "You son-of-a-bitch "

?

A. No, sir ; no, sir.

Mr. FISHBURN.—That's all. [289]

By Mr. FOSTER.— (Q.) Did you have any talk

of any kind or description with this man?
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A. No, sir, I don't remember ever seeing him be-

fore.

The COURT.—That isn't cross-examination.

Mr. FOSTER.—No, there couldn't be any cross-

examination of that question.

The COURT.—Then there isn't anything to say.

Mr. FOSTER.—I misunderstod your Honor. I

beg your Honor's pardon.

(Witness excused.)

Testimony of Jack W. Browne, for Plaintiff

(Recalled).

JACK W. BROWNE, recalled.

Direct Examination (Resumed).

By Mr. FISHBURN.—Does your Honor want me
to place the question just as I asked the witness?

The COURT.—Yes.

By Mr. FISHBURN.— (Q.) Isn't it a fact that at

the time this man Foster was arrested he turned to

you and said, "Oh, that son-of-a-bitch"?

Mr. FOSTER.—I object to that, your Honor. I

object on the ground it is not proper rebuttal, it is

an immaterial matter so far as this cross-examination

is concerned, and the Government is bound by it.

The COURT.—Motion denied.

Mr. FOSTER.—Exception. [290]

A. When the police came in

—

Mr. FOSTER.—I think that should be answered,

your Honor, by yes or no.

The COURT.—Well, if you can't answer it di-

rectly, why, you can explain why.
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A. I would rather explain, sir, just exactly what

it was.

The COURT.—Proceed.
A. When the police came in we got up from where

we were sitting, Foster walked over towards his bunk

and got on it, the top bunk of the tier. I got in the

bunk next to him. I asked him, "Does this go on

every night?" and he says, "No, something is up."

Vossberg came up to me and says, "Lieutenant, shall

I take this man I" and I says, "Yes," and as he was

getting off the bunk he turned like this (illustrating)

and says, "Oh, you son-of-a-bitch.

"

Mr. FISHBURN.—That's all.

Cross-examination.

(By Mr. FOSTER.)
Q. How did you come to be there that night, Mr.

Officer? A. Under orders.

Mr. FISHBURN.—We object to that as irrele-

vant and immaterial.

The COURT.—Sustained. This has all been gone

over before you came over here, Mr. Foster.

Mr. FOSTER.—Yes, I am laboring under a dis-

advantage, but still, your Honor, I think while this

is sort of new we have a right to ask him how he came

to be there, as it surely is not a Government offense,

or offense for which there is any provision made in

the laws of the [291 J United States, if this man
did call him such names, although they are repre-

hensible names, if he did call him that name.

The COURT.—The Government is contradicting

your client when he says he didn't know this man at
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all. That is the only purpose for which it is offered.

I have sustained the objection to going into this, how

or why Lieutenant Browne and these other soldiers

were there. In an ordinary case I might permit it,

but when this country is at war and they are obeying

their superior officers, if they are obeying them, and

you go flying around and asking who these officers

are and who told them to go there, it may interfere

with the efficiency of the army, and I sustain the ob-

jection because it is not of much importance anyway.

(Argument.)

Mr. FOSTER.—I would like the record to show

an exception.

The COURT.—Any fui-ther cross-examination?

Mr. FOSTER.—That's all.

(Witness excused.) [292]

Testimony of John Vossberg, for Plaintiff (In

Rebuttal).

JOHN VOSSBERG, recalled in rebuttal as a wit-

ness on behalf of the plaintiff, further testified as

follows

:

Direct Examination,

(By Mr. FISHBURN.)
Q. You were present the night that these arrests

were made? A. Yes, sir.

Q. I will ask you whether or not any other men

besides these seven had the I. W. W. cards on them ?

A. There were others; yes, sir.

Q. I will ask you whether or not you arrested those

others. A. No, sir.
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Q. I will ask you whether or not you arrested any-

body besides these seven men.

A. We did arrest one other man, yes, sir.

Q. And I will ask you whether or not you kept him

in detention?

A. We took him over and found out that every-

thing was O. K. and he was sent back.

Q. I will ask you whether or not you saw Foster

and Browne, Lieutenant Browne, talking together

that night ? A. I did, sir.

Q. I will ask you whether or not Lieutenant Scott

was near enough for Foster to see him*?

A. Yes, sir.

Q. I will ask you how close these gentlemen were

talking ?

A. Lieutenant Scott and Lieutenant Browne and

Foster?

Q. Yes, how close were they to each other

A. They were touching each other. Their knees

were touching each other. [293]

Q. Yes. I will ask you how close was Scott to

Foster ?

A. Within one or two feet ; that is, he was within

a foot and a half, anyway.

Q. I will ask you whether or not you overheard

any of their conversation?

A. I did overhear a bit of their conversation.

Mr. FISHBURN.—I will ask the Court—I don't

recall whether or not that was brought out on direct,,

if so, I don't want to bring it out here, the conversa-

tion that he overheard. He spoke of the conversa-
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tion between himself and Duke, but whether or not

—

The COURT.—We won't go into any conversa-

tions.

Mr. FISHBURN.—All right.

Q. You overheard them talking together there?

A. Yes, sir.

Q. You stated that you were there at the bunk-

house about a week?

A. That is, both bunkhouses, yes, sir.

Q. At this bunk how long were you in all?

A. Three days.

Q. I will ask you whether or not during that three

days these seven defendants knew each other?

A. They were very close wdth each other.

Mr. FOSTER.—I object to that.

The COURT.—Objection sustained.

By Mr. FISHBURN.— (Q.) I will ask you what,

if anything, was done to indicate that these defend-

ants knew each other?

Mr. FOSTER.—I object to that, your Honor.

The COURT.—Objection sustained.

By Mr. FISHBURN.— (Q.) I will ask you

whether or not you [294] observed these seven de-

fendants talking together? A. Yes, sir.

Mr. FOSTER.—I object to that and ask the an-

swer be stricken out.

The COURT.—Objection sustained, and the an-

swer stricken, and the jury instructed to disregard it.

Mr. FISHBURN.—Your Honor, they maintain

they didn't know each other before they were

arrested.
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The COURT.—No, I understood a number of them

said they didn't know one another's names.

Mr. FISHBURN.—I understood they didn't know

their names or faces before they were arrested.

The COURT.—I sustained the objection.

Mr. FISHBURN.—If your Honor does it on the

ground that they knew each other's faces, why, I

don't want to pursue the thing, but I had the impres-

sion, and I fear the jury, your Honor, might have

the impression, these men didn't even know their

names or faces, sir.

The COURT.—I have ruled.

Mr. FISHBURN.—I want to except, your Honor.

That's all.

Cross-examination.

(By Mr. FOSTER.)
Q. Have you been advised during the day, the

afternoon, what these several witnesses have testi-

fied to'? A. No, sir.

Q. How?? A. No, sir.

Mr. FOSTER.—That's all.

(Witness excused.) [295]

Testimony of Irving H. Scott, for Plaintiff (In

Rebuttal).

IRVING H. SCOTT, recalled in rebuttal as a wit-

ness in behalf of the plaintiff, further testified as

follows

:

Direct Examination.

(By Mr. FISHBURN.)
,Q. Lieutenant Scott, I will ask you how close were
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you to Foster and Lieutenant Browne when they

were conversing on the 13th, or the 15th, whatever

date it was, of the arrest.

Mr. FOSTER.—That is objected to, your Honor,

as not proper rebuttal.

The COURT.—Overruled.

Mr. FOSTER.—Exception.

A. Why, not over three or four feet.

By Mr. FISHBURN.— (Q.) Not over three or

four feet A. No.

Q. And how close was Lieutenant Browne sitting

to Mr. Foster"?

A. Oh, he could touch him if he reached out, he

could have touched him with his hand.

Q. I will ask you whether or not you heard any

'remark that Foster made when he was arrested,

whether or not you heard any remark he made to

Browne.

Mr. FOSTER.—That is objected to, if your Honor

please, as not proper rebuttal.

The COURT.—Objection overruled.

Mr. FOSTER.—Exception, please.

A. No, sir, not at the time I didn't hear any re-

mark.

Q. Not at the time? A. No, sir.

Q. But you were sitting close enough for Foster

to see in [296] your face?

A. Yes, sir, he was close enough. I was sitting

sideways, though.

Mr. FISHBURN.—That's all.
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Cross-examination.

(By Mr. FOSTER.)
Q. You heard no remarks that he made?

A. At what time? I heard all the conversation

between

—

Q. I understood you heard no remark that Foster

made at the time of the arrest?

A. No, I did not.

Mr. FOSTER.—That's all.

(Witness excused.)

Mr. FISHBURN.—That's all.

(Plaintiff rests its case in rebuttal.)

(Argument to the jury by respective counsel.)

[297]

Instructions of the Court.

By the COURT.—At the close of the trial, gentle-

men, it is the duty of the Court to instruct you some-

thing in regard to the law of the case. After all that

has been said to you in argument by counsel I don't

deem it necessary to dwell upon the law of the case

at any great length, because the issue that has been

submitted to you is principally a question of fact.

The prosecution, the Government, through the Dis-

trict Attorney, charges that the defendants did cer-

tain things with a certain intent. You have heard

the defendants, one of them after the other, come

upon the stand and deny they ever said anything of

the kind. Therefore, as I say, first at least, if not

chiefly, the question in the case is one of fact for you

to determine, and you are the sole and exclusive

judges of every fact in the case. This indictment
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which you will take out with you, has six counts in

it, and in support and explanation of the indictment

a bill of particulars has been filed here.

Will counsel consent the bill of particulars go out

with the indictment?

Mr. FOSTER.—Well, I haven't had time to study

that. I read it over, but I don't think it has any

part with the indictment.

The COURT.—WeU, the indictment will be taken

out with you and you will have to depend upon your

recollection of the testimony regarding the bill of

particulars. [298]

Mr. FISHBURN.—May it please the Court, I

submit the bill of particulars should go if they in-

sisted upon having it.

The COURT.—I understand Mr. Foster objects.

I will not send it out. But the six counts in the in-

dictment, they are all of them concerning conver-

sations that the defendants are charged with hav-

ing had, three of them on the 10th of November and

three on the 13th.

Now, it isn't necessary that the Government

prove the exact day as alleged in the indictment

when these particular conversations were held. If

the Government proves other allegations in the in-

dictment, all the other allegations in the indictment,

but does prove such conversation on another day

than the ones set up in the indictment, that does not

prevent you returning a verdict of guilty in the

case, because it would be your duty to return such

verdict providing it was about that time and the

crime had not outlawed. The Government has to
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fix some date in the indictment, but if it fails to

prove the exact date that does not defeat their side

of the case.

Now, the first and fourth counts in the indictment

are drawn to meet one clause in this law, the second

and fifth counts in the indictment to meet another

provision, and the third and sixth counts in the in-

dictment to meet another provision in the law.

Now, to come to this law. The first and fourth

counts in the indictment charge that the defendants,

while the United States was at war with Germany,

made certain false reports and statements with the

intent to interfere with the operation and success of

the military and naval forces of the United States

and to promote the [299] success of its army.

You will understand that the first and fourth counts

of the indictment charge that ; that is, the first count,

as to the talk they had on the 10th of November, and

the fourth count as to the talk they had on the 13th

of November.

The second and fifth counts of the indictment

charge that these defendants, while the United

States was at war with Germany, caused, and at-

tempted to cause, insubordination, mutiny, dis-

loyalty and refusal of duty in the military forces

of the United States.

And the third and sixth counts of the indictment

charge that they obstructed the recruiting and en-

listment service of the United States to the injury

of that service.

Taking up the first and fourth counts in the in-

dictment, this charge that they made these state-



294 Leonard Foster et al. vs.

ments and that they were false and they made them
with a certain intent. Naturally the first thing you

would take up to consider would be whether they

made the statements. In this connection I advise

you and instruct you that you will consider each

count of the indictment just like it was an indict-

ment, and you will consider the guilt or innocence of

each of the defendants alone, because you have got

to return a verdict on each count of this indictment

as regards each defendant.

Coming to the first and fourth counts of the in-

dictment. The first question, I say for you to de-

termine is whether any of these defendants made

any of the statements that have been attributed to

them by the witnesses for the Government. So far

as these two [300] counts of the indictment are

concerned, if you then find beyond a reasonable

doubt that all of the defendants, or any one of them,

made any of these statements, you w^ould then pass

to the next consideration. That would be, were the

statements which you find beyond a reasonable

doubt that they did make, were they false, those

statements'? And if you find beyond a reasonable

doubt that they were false you would then pass on

to what their intent was in making them.

Now, a man's intent is the process of his mind,

and you can only determine what is in a man's mind

by what he says and what he does and the circum-

stances under which he says and does it.

As counsel have stated to you, one of them, I be-

lieve, in liis argument, a man is presumed to intend

the ordinary and natural consequences of his volun-
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tary acts and statements. He can't say a thing or

do a thing that necessarily will have a certain con-

sequence and then stand up and say that he didn't

intend it. The law presumes that he intends a

natural and necessary consequence of his voluntary

act. And in that connection there has been some

argument made to you about what Senator Chamber-

lain said and what this other man and that man

said. Well, if Senator Chamberlain said something

that was false that would interfere with the opera-

tion and success of the military forces of the United

States, and he said it with the intent to interfere

with them, why then he would be guilty. You are

to determine the matter under the first and fourth

counts of the indictment, of the intent the defend-

ants had in saying anything [301] which you find

they did say.

Now, regarding the second and fifth counts of the

indictment, in which these defendants are charged

with having caused, or attempted to cause insub-

ordination. I charge you that there is no evidence

here that they did cause insubordination. So far as

the second and fifth counts of the indictments are

concerned, it will be a question for you to determine

whether they, or any of them, attempted to cause

insubordination, mutiny, disloyalty, and refusal of

duty in the military forces of the United States. It

isn't necessary, if they did so attempt, that they ac-

tually succeeded in any way in causing any of those

disastrous consequences. The question for you to

determine is whether they tried to, whether they

attempted to, that is, whether they attempted to
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cause insubordination.

Insubordination is a long word. You probably

prasp its meaning without my attempting to define

it to you. It means a refusal or a resistance, rather,

to lawful authoiity. Now in the army and under

the law there are certain lawful duties that devolve

upon a man of military age, and any one who tries

to persuade anybody to resist the lawful authority

of the law, and the officers of the law, and the mili-

tary officers over the men under their command,

is attempting to cause insubordination in the mili-

tary forces of the United States.

The next word that is used there is disloyalty. I

will treat of it last. Because insubordination is an

[302] active thing, to try to persuade anybody to

resist authority, you are trying to get them to do

something. So of mutiny. Now, all the difference

I see between insubordination and mutiny is that

you could try to cause one man to be insubordinate

and resist authority, but mutiny is collective re-

sistance. If you try to persuade a number of sol-

diers to resist the lawful authoiity of their com-

manders you are trying to cause a mutiny within the

meaning of the statute.

The next provision of that law, the attempt to

cause a refusal of duty in the military forces of the

United States. Those words are so plain that I do

not deem that they need any explanation.

But this attempting to cause disloyalty in the

military forces of the United States presents a still

different question. Loyalty is fidelity, faithfulness,

and that is a state of mind and the feeling you have
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towards the Government. If any one tries to make

you disloyal, to make you unfaithful, while they

cannot exactly be said to try to get you to do some-

thing, but trying to get you into a state of mind

where you would do something wrong when the

coimtry is at war.

It isn't necessary under the second and fifth

counts of the indictment that you find that the de-

fendants tried to do all of these things. If you

find that they did any one of them, tried to cause

either insubordination, or disloyalty, or mutiny, or

a refusal of duty in the military forces of the United

States, you would find them guilty under those

counts, if established by a sufficient amount of evi-

dence, as I shall instruct you [303] later, al-

though you didn't find them guilty of all of those

acts.

The third and sixth counts of the indictment I

do not deem require a great deal of explanation.

There the defendants are charged with having ob-

structed the enhstment and recruiting service of

the United States to the injury of such service.

There is this difference with these counts, that is,

the third and sixth counts. It would be necessary,

before you could find the defendants, or any of them,

guilty under those counts, that you would have

found that their efforts had not only obstructed,

but had gone to the injury of that service and must

have been the effect there that is described in the

statute, accomplished to some extent at least, be-

fore you can return a verdict of guilty under the

third and sixth counts.
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Now, bearing in mind that the general instruc-

tions that I will give you bear on each count of the

indictment as though it were a separate indictment,

and that you will so consider them, the Court in-

structs you that there is no presumption arises

against these defendants, or any of them, under the

law because they have been indicted and brought to

trial before you, but every presumption of law is in

favor of their innocence. This presumption con-

tinues with them throughout the trial of the case

and until such time as the Government has intro-

duced evidence sufficient to break it down, over-

come it, and convince you beyond a reasonable

doubt of the truth of every material allegation of

at least one count of the indictment before you can

return a verdict of guilty. [304]

The expression ''reasonable doubt" as used in this

instruction has been used by counsel in their argu-

ment, as it is always used in a criminal case, means

what the two words joined together signify. It has

been defined as being such a doubt as would cause

a reasonably careful man of reasonable decision to

pause or hesitate in one of the more important tran-

sactions comiected with his own affairs. It has also

been defined as being such a doubt as would remain

in the mind of a juror after he had given full and

careful consideration to all the evidence in the case,

and would stiU remain there in his mind and pre-

vent him from candidly and truthfully saying that

he had an abiding conviction of the defendants'

guilt.

I will read to you certain instinictions that I have
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been asked to give. In some particulars these may
be repetitions of what I have already instructed you.

You will understand, if so, that I am not trying

to press a particular part of the law applicable to

this case upon you to the exclusion, or leave the

idea with you it is more important than some other

parts that I do not repeat, but simply because I am
trying to cover the entire case and leave nothing,

no point, uninsisted upon.

The Court instructs the jury that two or more

persons who are engaged in a private conversation

among themselves, who make and convey false state-

ments, but not with the intention of interfering with

the operation and success of the military and naval

forces of the United States, would not amount to a

criminal offense under the [305] first and fourth

counts of the indictment. That is, they have got to

have that intention I tried to impress upon you

awhile ago.

In the first and fourth counts the seven defend-

ants are charged with an attempt, on the 10th and

13th respectively, of making false reports and false

statements. In counts one and four you must first

determine whether the statements as testified to by

the Government witnesses were false statements.

In addition to this, these statements must have been

made with the intent to interfere with the operation

and success of the military forces of the United

States and to promote the success of its enemies.

This intent may be inferred from the nature and

character of the false statements made and promul-

gated and the surrounding circumstances and events
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and from a consideration of the conditions under

which made and of the persons to whom made. The

false statements must be wilfully made, and their

making and promulgation must have been accom-

panied by the intent specified. The intent is a ques-

tion of fact.

Every sane person is presumed to intend the

natural and known consequences of his acts volun-

tarily and intentionally done and all words so used.

Liberty of speech and of the press is not license

—

not lawlessness—but the right to fairly criticize and

comment. Liberty and freedom of speech under the

Constitution do not mean the unrestrained right to

do and say what one pleases at all times and under

all circumstances. [306]

If the jury finds that these seven defendants, or

any one of them, used the language claimed by the

witnesses for the Government, the language em-

ployed by said seven defendants, or any one of them,

is for the consideration of the jury, and it will be

for the jury to say whether or not the statements

made, if proven to be false, were wilfully made with

intent to interfere with the operation and success

of our military and naval forces, or to promote the

success of our enemies, or wilfully attempt to cause

insubordination or refusal of duty in such forces of

the United States. It is for the jury to say, under

aU the evidence in the case, whether the defendants,

in making their statements, or whether the de-

fendant Martin in distributing the pamphlets, if

you find that he did distribute such pamphlets, was

merely advocating the principles and doctrines of
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the Socialist Party, or were attempting to dis-

courage the war enlistments or recruiting and im-

pair the morale of our army and thereby interfere

with the operation and success of the military and

naval forces of the United States, to the injury of

the United States, and intending so to do.

Counts two and five state that on the 10th and

13th respectively the defendants, and each of them,

wilfully, knowingly, unlawfully and feloniously

caused, or attempted to cause, insubordination, dis-

loyalty, mutiny and refusal of duty, to the injury

of the service of the United States, that is, the mili-

tary service of the United States.

In these counts the jury must determine whether

[307] the defendants, or any of them, caused, or

attempted to cause, insubordination, disloyalty,

mutiny and refusal of duty in the military forces of

the United States by using the language attributed

to them and acting in the way it is claimed they did

act. And if you find that in using such language

the defendants or any one of them, did cause, or

were attempting to cause insubordination, dis-

loyalty, mutiny and refusal of duty in the military

forces of the United States it isn't necessary to go

further to prove that these statements were false

to come within the purview of the statute. That is

so far as counts two and five are concerned. But

if you find the defendants, or any of them made the

statements attributed to them by the Government's

witnesses, if you find these statements were made

wilfully, and the defendants, in making them, were

either causing, or attempting to cause, insubordina-
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tion, disloyalty, mutiny and refusal of duty of the

military forces of the United States, this is all the

Government has to prove under counts two and five.

Count three and count six accuse the defendants,

and each one of them, with unlawfully, wilfully,

knowingly and feloniously obstructing the recruit-

ing and enlistment of the United States, to the in-

jury of the service of the United States. Under

these counts the question then to determine is

whether the defendants, or any one of them, wil-

fully and knowingly obstructed the recruiting and

enlistment service of the United States, and that

the obstruction need not be physical. Obstniction

doesn't necessarily imply prevention. [308] Any
and all acts and words or writings that interfere

with the operation and success of the military and

naval forces of the United States, and all attempts,

successful or unsuccessful, by acts, words or writ-

ings, to cause insubordination, disloyalty, mutiny

or refusal of duty of the military or naval forces

of the United States in time of war, work to the

injury of the service of the United States. If some

third person should go about soliciting and urging

young men not to enlist, describing extravagantly

and untruly depicting the horrors and dangers and

consequences of the war, and impugning the

methods and purposes of the President and Con-

gress in declaring war, and misrepresenting the

objects to be obtained by our Government in declar-

ing the existence of a state of war, you have a case

where a jurj' may find a wilful obstruction of the
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recruiting or enlistment services of the United

States.

You are in this case, as in every case where ques-

tions of fact are submitted to a jury for examina-

tion, the sole and exclusive judges of every question

of fact in the case, and the weight of the evidence

and the credibilit}^ of the evidence.

In weighing the evidence and determining the

amount of credit that should be given the different

witnesses who came before you and testified, the law

says you will take into account their appearance,

their demeanor upon the witness-stand, the manner
in which they gave their testimony, whether they

appeared to you to be candid and truthful, making
every effort to tell you the truth, and all of it, and
tell it to you exactly [309] neither volunteering

anything or holding back anything, or whether they

may not have impressed you as being reluctant,

evasive, hesitating in answering the questions that

were asked them until they were repeated and the

information dragged out of them, or whether they

may not have impressed you as being too willing,

too free, running along all the time volunteering

information about which nobody asked, what the

law calls a ''swift" witness. You will also take into

account the testimony of each witness by itself,

whether it appears to be reasonable and probable

in the light of all the circumstances, and whether it

is exact, whether it is detailed, whether it is com-

plete, whether it is corroborated where you would
expect it to be corroborated if it were true, or

whether it is contradicted by other evidence in the



304 Leonard Foster et al. vs.

case. Also you will take into account the situation

in which each witness was placed as enabling that

witness to know exactly what took place, as one

witness may be more favorably located, know ex-

actly what was said and done, than another witness

equally honest. Also you will take into account the

interest that any witness may be shown to have had

in the result of the case, either as shown by the

manner in which he gave his testimony or by his re-

lation to the case.

The defendants having taken the stand in their

own behalf, you will apply to their testimony the

same rules as you do to the testimony of other wit-

nesses, including their natural interest in the result

of the case.

If you believe from the evidence that any witness

has wilfully testified falsely to any material matter

you [310] may disregard the testimony of that

witness entirely, except in so far as it is corrobo-

rated by other credible testimony.

All other things being equal, it is your duty to

reconcile the testimony of the different witnesses.

1 have particularly in mind in this connection the

testimony of the witnesses who testified they did

hear certain conversations and the testimony of

other witnesses who testified they did not hear it.

Now, unless there is something to throw discredit

beside the mere fact that one set of witnesses said

they did hear conversations and the other said they

didn't hear them, why, both may be telling the truth,

and if, under the circumstances, you find it is rea-

sonable to so find, why, that should be your finding,
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because, as I say, it is your duty to reconcile the tes-

timony, all other things being equal, with the idea

that it is true, reconcile it if it is reasonably pos-

sible to do so.

The Court instructs you that you are bound, as a

matter of what the Government is doing, you are

bound to take notice and knowledge of the fact that

the Government was at war with Germany when

these conversations are alleged to have taken place

in last November; and also that you are bound to

take cognizance and knowledge of the draft law that

went into effect for the registration of soldiers on

the 5th day of last June.

Is there anything further, gentlemen, before T

send the jury out?

Mr. FOSTER.—I would like to suggest to your

Honor that the memorandum that I handed your

Honor I consider is [311] important in this mat-

ter if your Honor considers it the law, and I have

some very respectable authority holding that that is

the law, that is, that it is the duty of the jury to

reconcile conflicting answers in view of the inno-

cence of the defendant rather than to his guilt.

The COURT.—I think I have gone as far in my
oral instructions as I care to go. Anything further

before I send the jury out ?

Mr. FOSTER.—Nothing further, except I have a

few exceptions to the instructions.

The COURT.—This is the time to make them.

Mr. FOSTER.—Yes. Your Honor please, I de-

sire to except to that portion of your Honor's obser-

vation relating to counts one and four, about any
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statement that was made because it was not accom-

panied with the direction that it would have to be

with an unlawful intent, an intent then and there

being to violate the laws of the United States.

The COURT.—I made it as plain as I could, the

intent. Of course, the intent that I instructed you

on, if those statements were made and were false,

was the intent they must have had when they made
them. Of course, an attempt at some other time

wouldn't cut any figure.

Mr. FOSTER.—And further except to that por-

tion of your Honor's charge relating to what your

Honor's observations about what would amount to

an insubordination, for the reason that your Honor's

instruction is absent about any opportunities they

had had of conversing with people leading up to in-

subordination, for the reason that your Honor's in-

struction did not incorporate therein [312] that

that would have to be with someone either in the

military service or someone subject to the military

service.

And also to that observation about the mutiny,

because there is nothing in your Honor's instruc-

tions indicating or directing the jury that would

have to be directed to anything within a mutinous

end, have to be directed to either someone in the

military forces of the United States or subject

thereto.

And to that portion of the charge relating to the

disloyalty, to the discussions of teachings or persua-

sions of disloyalty, because that would have to be

made, according to my contention, to either people
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in the service or people subject to military service

of the United States.

Mr. FISHBURN.—I would like to state to that

exception I asked for an instruction covering that

very point, and that instruction is a verbatim copy

of a decision. The instruction I asked your Honor

for is a copy of a court decision, the language being

practically the same.

Mr. FOSTER.—And further except to that por-

tion of the observation relating to the obstructing

enlisting, because there is nothing in the indictment

itself charging them with attempting to interfere

with anybody of military age and fitness enlisting in

the military service of the United States.

And furthermore, to that portion of your Honor's

instruction about liberty of speech, for the reason

that defendants' contention is the liberty of speech

is not violated unless it violates some law of the

United States. That is to say, they are at liberty

to discuss and [313] criticize any law, military

law or public official, as long as they do not violate

any law in so doing.

And to your Honor's instruction to the jury that

if some third person go about talking to young

people that might cause in their minds a feeling that

they should resist the military powers or refuse to

bear arms for the Government, for the reason that

that instruction is not germane to the facts in this

case, as I understand them.

And also to your Honor's observation that the

jury is bound to take notice of the draft law and

take notice of the fact that this Government is now
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engaged in war with a foreign power, for the reason

that that might have a tendency to create in their

minds a prejudice that they should be overly cau-

tious and careful to check anything that they might

surmise that these parties might have been a party

to.

The COURT.—The counsel for the defense, at

least one of them, will leave their address with the

clerk of the court so that when the jury agree on a

verdict you may be called and be here in'th the ver-

dict is received.

Gentlemen, the verdict that you will take out with

you to be completed when you arrive at a decision,

I will just read two paragraphs of it, because they

will explain all the others.

"We, the jury duly empaneled and sworn in the

above-entitled cause, find the following blank de-

fendants"—and then there is a blank "guilty as

charged in Count Number One." Now, if you find

any of the defendants guilty you will insert their

names in there. [314] Then it continues. "And
the following named defendants"—blank—"not

guilty as charged in Count Number One." In that

count, if you find any of the defendants not guilty

you will insert their names there. And so on in

each of the counts in the indictment. There being

twelve blanks because there are six counts in the in-

dictment all together, and there are tw^o blanks for

each count. The first, the add numbered blanks

being the ones in which it would be your business to

insert the names of those you found guilty, if you

found any of them guilty, and the others, the even
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numbered blanks that are left, where you would in-

sei-t the names of those you found not guilty, if you

so find.

You may retire, gentlemen, and when you have

arrived at a verdict you will advise the bailiff who

has you in charge of the fact you have agreed upon

a verdict and return with your verdict in court.

The court will receive it any time up to ten o'clock;

that is, I will receive it to-night any time up to ten

o'clock.

Whereupon the jury retires to consider their ver-

dict.

(Proposed Bill of Exceptions filed March 8, 1918.)

[315]

Proposed Amendment to Bill of Exceptions.

Comes now^ George P. Fishbume and proposes as

an amendment to the proposed bill of exceptions in

the above-entitled action the following facts

:

That on January 28th, 1918, the defendants inter-

posed a general demurrer to the indictment in the

above-entitled action. In the argument on the de-

murrer the attorney for the Government called to

the attention of the attorney for the defendants

that on the 21st day of December, 1917, the defend-

ants had a commissioner's hearing, and that all of

the witnesses of the Government were examined at

such hearing ; and said attorney for the Government

stated to counsel for defense that all of the counts

of the indictment in the case were based on the lan-

guage and acts of the defendants, testified to by the

Government witnesses at the commissioner's hear-
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iug; and that at the argument of the motion for a

new trial the plaintiff offered in evidence, and the

Court admitted, all of the file of the United States

Commissioner bearing on this case, and it was

marked Exliibit No. 9. The Court, after hearing

the argument, on Jan. 28, 1918, ordered the Gov-

ernment to furnish a bill of particulars, a copy of

which is hereto attached and marked Exhibit "A,"
and original of which was attached to the indictment

and is a part of the record.

CLAY ALLEN,
United States Attorney.

G. P. FISHBURNE,
Asst. United States Attorney.

(Filed March 18, 1918.) [31G]

Exhibit '^A."

United States District Court, Western District of

Washington, Southern Division.

No. 2376.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

LEONARD FOSTER, S. B. PHELAN, F. A.

MARTIN, J. PERRY, J. E. CASEY, W.
HODGES and P. MULLEN,

Defendants.

Bill of Particulars.

As a Bill of Particulars, to make the indictment

in the above-entitled action more definite and cer-
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tain : The seven defendants were singled out as lead-

ers, spreading propaganda against the United

States. They were searched and I. W. W. cards

and papers were taken from their persons. The

seven I. W. W.'s above mentioned carried on I. W.
W. activities,, working towards the spreading of dis-

satisfaction among the laborers and those soldiers

whom they could get to listen to their arguments.

I.

On the 10th of November private Jack Vosburgh

slept in bunkhouse # 143 in civilian clothes, and took

part personally in a conversation, and heard a man
named "Duke," one of the above-named defendants,

make the following statement:

"The three most dangerous things to the

world's progress are religion, patriotism and

the aristocracy. They talk about the I. W. W. 's

destroying property:—who has more right, did

not the I. W. W. 's build if? I want to see the

day—and I know it will come—(and after that

day I am content to die peacefully) when we

will overthrow the capitalists and the aristoc-

racy. They arrest our speakers and stop our

papers, but we have them printed and go along

just the same. They know we are getting

stronger and that is why they want to down us.

Now is the time to strike for they have their

hands full with this war.

This country is getting worse than Germany
—^they want to Prussianize America. If we

don't receive any gain ourselves, what is the use
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of fighting. The Germans are just as good as

we are.

Don 't they mix us up and make us work with

the foreign people so we can't understand each

other and get together? The one people [317]

we want to fight is the aristocracy and we hope

to do that soon. We must start right away or

it will be too late. They start teaching the

children how wonderful it is to be a soldier and

to shoot their own brothers. Instead, they

should teach them to down the aristocracy; I

am doing all that I can to make the people see

the 'right way.' Why shouldn't we have the

same right to reap the profits as the aristocracy

have ? The only way is to get together now and

get it. We don't get any of the benefits by

fighting the Germans. When we have a strike

they get their soldiers to shoot us down. The

only way is for the men to refuse to go to war

and to go up against it—if we all get together

we can prevent it."

A statement made by one of the other defendants

in the bunkhouse is as follows

:

"Damn this Government and this company I

am working for and I would say a hell of a lot

more if it was not for the stool pigeons around

here. '

'

11.

On about November 13th, at 7:00 P. M., Lieuts.

Parent, Brown and Scott dressed as laborers, went

to the sleeping quarters occupied by certain labor-

ers and carpenters employed by Hurley-Mason Com-
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pany at Camp Lewis, and the following is in sub-

stance what occurred

:

"Shortly after entering this building, Lieu-

tenants Brown and Parent were accosted by a

certain man, afterward identified as Leonard

Foster, who immediately proceeded to inform

them of the wonderful work performed by the

I. W. W., carrying on a lengthy conversation

and during which conversation he stated that

the GOD DAMN FOOLS let themselves be

drafted, etc. That the SON-OF-A-BITCH
OF PRESIDENT was sending them to France

to get killed for the Grafters, but that if any of

them ever came back to this side, their bellies

would be lean enough for them to join the Wab-
blers, meaning the I. W. W. That they, the

L W. W., were not yet strong enough to do

much, but that they were getting stronger and

stronger daily; that they had a delegate here

(Camp Lewis), lining up all the soldiers they

could without attracting too much attention;

that they had to go easy now but that their day

would come sometime. He spoke of being well

acquainted with the Everett, Wn., affair and

said that he had been on the same boat and seen

the bullet holes, etc., but did not participate.

He said: "THE GOD DAMN FLAG WAS
NOTHING BUT A RAG ANYWAY," and
several other defamatory expressions relating

to the United States Flag and Government of

same nature. These remarks were overheard
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by Lieutenant Scott who was standing about

three feet behind said Foster."

III.

On the 13th of November, Vosburgh heard the

*'Duke" make practically the same conversation as

was set forth as having been made on the 10th (see

above), and in addition the ''Duke" said as follows,

on the 13th

:

"There is no reason why this whole Camp is

not I. W. W. We should be able to get the men

together and hold a meeting in this [318]

building, but there are people who are afraid

to join and others would report and we are so

close to the Military Camp that they could get

us very quickly. The people should see that the

time to organize is now, for they are short of

labor and men while this war is going on. If

things will not start pretty soon this second

draft will go into effect and the drafted men

will have to do the work and it will be too late

for us to operate.
'

'

1. W. W. literature was passed around by one of

the other defendants, whose name cannot be given

because the names of none of the defendant^ were

known to the witnesses.

Received a copy of the foregoing Bill of Par-

ticulars at 5 o'clock P. M., January 28th, 1918, at

Tacoma, Washington.

(Signed) A. G. McBRIDE,
Atty. for Defendants. [319]
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Order Settling Bill of Exceptions.

The attorneys for the plaintiff in above-entitled

action, and the attorney for the defendants, having

stipulated and agi'eed that the proposed bill of ex-

ceptions and the proposed amendments thereto, and

the original exhibits of the plaintiff, from one to

nine, both inclusive, and identificaton '^A" of the

defendants, contain all of the evidence, material

facts, matters and proceedings occurring in connec-

tion with the above-entitled action, and that I, E. E.

Cushman, who tried the above-entitled cause, should

certify same as being the true bill of exceptions

:

NOW, THEREFORE : I do hereby certify that

the matters and proceedings contained in the fore-

going proposed bill of exceptions, and the proposed

amendment thereto, and the original exhibits of the

plaintiff, from one to nine, both inclusive, and iden-

tification "A" of the defendants, are matters and

proceedings occurring in said cause, and the same

are hereby made a part of the record therein.

I do further certify that said proposed bill of ex-

ceptions, and the proposed amendment thereto, and

the original exhibits of the plaintiff, from one to

nine, both inclusive, and identification "A" of the

defendants, contain all of the evidence and testi-

mony introduced upon the trial of said cause, to-

gether with all objections and exceptions made and

taken to the admission or exclusion of testimony,

and all offers to prove, if any, and all the rulings of

the Court, and all of the material facts, matters and

proceedings [320] occurring at the trial, and the
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argument on the demurrer the day before the trial,

and all the other material facts in connection with

the above-entitled case, not already a part of the

record herein, and constitute a true bill of excep-

tions in the above-entitled action.

And I do hereby further certify that plaintiff's

exhibits, marked and identified from one to nine,

both inclusive, are the only exhibits offered and re-

ceived in evidence on the trial of said cause; and

that defendants' identification "A" was offered in

evidence, but was rejected over the objection and

exception of the defendants.

Done in open court, counsel for plaintiff and de-

fendants duly consenting, this 8th day of April, 1918.

EDWARD E. CUSHMAN,
Judge.

3/18, '18.

Approved.

H. E. FOSTER.
O. K.—G. P. FISHBURNE,

Asst. U. S. Atty.

(Bill of Exceptions as amended and settled, filed

April 8, 1918.) [321]

Petition for Writ of Error.

Now come the defendants, Leonard Foster, S. B.

Phelan, F. A. Martin, J. Perry, F. E. Casey, W.
Hodges and P. Mullen, and say:

I.

That heretofore, to wit, on January 30th, 1918, the

jury theretofore impaneled returned a verdict
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against each of the defendants and finding the de-

fendants and each of them guilty under one or more

of the counts of the indictment theretofore returned

against them, and thereafter on the 9th day of Feb-

ruary, 1918, this Court denied the motion of each

of the defendants regularly made for a new trial,

and this Court denied the motion of each of the de-

fendants regularly made to arrest judgment in this

cause, and entered judgment on the verdict of the

jury so returned and which judgment and the pro-

ceedings had prior thereto in this cause certain

errors Avere committed to the prejudice of each of

these defendants, all of which will appear in detail

in the assignment of errors which is filed with this

petition.

Wherefore these several defendants pray that a

writ of error issue in the behalf of each of them out

of the United States Court of Appeals for the 9th

Circuit for the correction of errors so complained of,

and that a transcript of the record of the proceeding

and of all things concerning the same, duly authen-

ticated, be sent to Circuit Court of Appeals for the

9th Circuit.

H. E. FOSTER,
Attorney for Defendants,

(Filed Feb. 20, 1918.) [322]

Assignment of Errors.

Now comes Leonard Foster, S. B. Phelan, F. A.

Martin, J. Perry, J. E. Casey, W. Hodges and P.

Mullin, the defendants above named, and in connec-
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tion with the petition of said defendants for writ of

error herein make the following assignment of error

and particularly specify the following as the errors

upon which each of them will rely and which each of

them will urge upon the prosecution of the writ of

error in the above cause, and which each of them

avers occurred on the trial of said cause, to wit

:

I.

The Court erred in overruling the demurrer of

each of the defendants to the indictment.

II.

The Court erred in not discharging each of the de-

fendants and relieving each of them from answering

to counts 1, 2, 3, 4, 5 and 6 of the indictment.

III.

The Court erred in receiving evidence offered by

the United States and at the time objected to by each

of the defendants. [323]

IV.

The Court erred in rejecting evidence offered by

each of the defendants.

V.

The Court erred in charging the jury prejudicial

to each of the defendants

:

(a) . All the portion of that charge relating to any

statement made by the defendants or any one of them

in referring to anything connected with the military

affairs of the United States.

(b). That portion of the charge referring to the

attempt to cause insubordination in the army.

(c). That portion of the charge relating to and

discussing what might amount to mutiny.
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(d). That portion of the charge instructing the

jur\' what might ])ring about disloyalty.

(e). That portion of the charge referring to the

obstructing of enlisting by that illustration of the

charge about three men going about talking, etc.

VI.

The Court erred in overruling the motion of each

defendant filed for a new trial.

VII.

The Court erred in overruling the motion of each

defendant filed herein in arrest of judgment.

The other errors apparent on the face of the record

prejudicial to the rights of each of the defendants.

Wherefore, the said Leonard Foster, S. B. Phelan,

F. A. Martin, J. Perry, J. E. Casey, W. Hodges and

P. Mullin, plaintiffs in error, pray that the said judg-

ment of the District Court of the United States for

the Western District of AVashington, Southern Divi-

sion, as [324] to each of them, be reversed and

that the action be ordered dismissed, and that each

of them be discharged, and for such and further re-

lief as may be proper to each of them under the

record.

H. E. FOSTER,
Attorney for Defendants.

(Filed Feb. 20, 1918.) [325]

Order Allowing Writ of Error.

On this 20th day of February, 1918, came the de-

fendants, Leonard Foster, S. B. Phelan, F. A. Mar-

tin, J. Perry, F. E. Casey, W. Hodges and P. Mul-
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len, by their attorney and filed herein and presented

to the Court their petition praying for the allowance

of a writ of error and assignment of errors intended

to be urged by each of them, praying also for a tran-

script of the record and proceedings in said cause,

wdth all things concerning the same, be sent to the

United States Circuit Court of Appeals for the 9th

Circuit.

On consideration whereof the Court does hereby

allow the writ of error prayed for.

Done in open court this 20th day of February,

1918.

JEREMIAH NETERER,
Judge.

(Filed Feb. 20, 1918.) [326]

Writ of Error (Copy).

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States of America : To

the Honorable Judge of the District Court of

the United States for the Western District of

Washing-ton, Southern Division:

Because in the records and proceedings, as also in

the rendition of judgment of a plea, which is in the

said District Court before you, between the United

States of America, as plaintiff, and Leonard Foster,

Wm. Hodges, J. Perry, F. A. Martin, S. B. Phelan,

P. Mullen and J. E. Casey, as defendants, a manifest

error hath happened, to the great damage of the said
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defendants and each of them, as by their complaint

appears, we being willing that error, if any hath

been, should be duly corrected, and full and speedy

justice done to the parties aforesaid in this behalf,

do command you, if judgment be therein given, that

then under your seal, distinctly and openly, you send

the record and proceedings aforesaid with all things

concerning the same to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the city

of San Francisco, in the State of California, where

said court is sitting, within thirty days from the

date hereof, to wit, 23d day of May, 1918, in the said

Circuit Court of Appeals to be then and there held,

that the record and proceedings aforesaid be in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right, and according to the laws and customs of

the United States, should be done.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief [327] Justice of the United

States of America, this 23d day of April, 1918.

[Seal of U. S. Dist. Court.]

FRANK L. CROSBY,
Clerk of the United States District Court for the

Western District of Washington, Southern

Division.

By F. M. Harshberger,

Deputy Clerk.

Allowed this 23d day of April, 1918, after the

plaintiffs in error had filed with the clerk of this
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court with their petition for a writ of error, their as-

signment of errors.

EDWARD E. CUSHMAN,
Judge of the District Court of the United States, for

the Western District of Washington, Southern

Division.

(Filed April 23, 1918.) [328]

Citation on Writ of Error (Copy) .

To the United States of America, Greeting:

You are hereby cited and admonished to be and ap-

pear at a session of the United States Circuit Court

of Appeals for the Ninth Circuit, to be holden at the

city of San Francisco, State of California, within

thirty (30) days from the date hereof, pursuant to a

writ of error filed in the clerk's office of the District

Court of the United States for the Western District

of Washington, Southern Division, wherein Leonard

Foster, Wm. Hodges, J. Perry, F. A. Martin, S. B.

Phelan, P. Mullen and J. E. Casey are plaintiffs in

error, and the United States of America is defend-

ant in error, to show cause, if any there be, why the

judgment rendered against the said plaintiffs in er-

ror, as in the said writ of error mentioned, should

not be corrected, and why speedy justice should not

be done the parties in that behalf.

WITNESS the Honorable E. E. CUSHMAN,
Judge of the United States District Court for the

Western District of Washington, Southern Division,

this 25th day of April, 1918.

EDWARD E. CUSHMAN,
Judge.
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Copy of within Citation received this 25th day of

April, 1918.

BEN L. MOORE,
G. P. FISHBURNE,

Attorneys for Defendant in Error.

(Filed April 25, 1918.) [329]

Stipulation in re Bill of Exceptions.

It is hereby stipulated and agreed by and between

Clay Allen, United States Attorney, and G. P. Fish-

burne. Assistant United States Attorney, attorneys

for the above-named plaintiff, and H. E. Foster, at-

torney for the above-named defendants, that

Exhibit No. 1 S. B. Phelan

2 W . Hodges

3 J. E. Casey

4 Leonard Foster

5 J. Perry

6 P. Mullen

7 S. B. Phelan

8 F. A. Martin

9

were offered by plaintiff and admitted in evidence in

the above-entitled action; and that defendant's

Identification ''A" was offered in evidence by the

attorney for the defendants, and was excluded by

the Court over the objection and exception of the at-

torney for the defendants ; and that said original ex-

hibits of plaintiff, and Exhibit **A" of defendants,

may be transmitted to the United States Circuit

Court of Appeals, and be a part of the record and
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the said bill of exceptions herein, without being

copied or printed, and may be considered by the said

United States Circuit Court of Appeals as if they

were copied and set forth in the transcript of record,

and the Bill of Particulars furnished herein is at-

tached to plaintiff's proposed amendments and the

same is the copy of Bill of Particulars so furnished

by order of Court.

It is further stipulated and agreed that the pro-

posed bill of exceptions, served and filed by the de-

fendants, and the proposed amendment thereto,

served and filed by the plaintiff, and the above-

mentioned exhibits, contain all of the evidence and

other material facts, matters and proceedings occur-

ring at the trial, and the [330] argument on the

demurrer the day before the trial, and all the other

material facts in connection wdth the above-entitled

case not already a part of the record, and constitute

a true bill of exceptions in the above-entitled action,

and that the Honorable E. E. Cushman, who tried

said cause, may settle and certify the bill of excep-

tions, and all other orders necessary in the perfec-

tion of the writ of error and appeal in the above-

entitled action.

CLAY ALLEN,
United States Attorney.

G. P. FISHBURNE,
Assistant United States Attorney, Attorneys for the

Plaintiff.

H. E. FOSTER,
Attorney for the Defendants.

(Filed March 19, 1918.) [331]
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Order in re Transmission of Exhibits.

It having been stipulated and agreed by and be-

tween Clay Allen, United States Attorney, and G. P.

Fishburne, Assistant United States Attorney, attor-

neys for the above-named plaintiff, and H. E. Foster,

attorney for the above-named defendants, that the

original exhibits of the plaintiff offered and received

in evidence, and identification "A" of the defend-

ants, offered in evidence but rejected, should be trans-

mitted to the United States Circuit Court of Appeals

in San Francisco, and be a part of the record and the

said bill of exceptions herein, vdthout being copied

or printed; and that the same should be considered

by the said United States Circuit Court of Appeals

as if they were copied and set forth in the transcript

of record

:

WHEREFORE : It is ordered, adjudged and de-

creed that exhibits one to nine, both inclusive, of the

plaintiff, and identification '' A" of the defendant, be

transmitted by the clerk of the above-entitled court

to the United States Circuit Court of Appeals; and

that said exhibits of plaintiff, and exhibit of defend-

ants, be, and are hereby made a part of the record and

the bill of exceptions, without being copied or printed

into the transcript of the record, and that they may
be considered by said United States Circuit Court of

Appeals as if they were copied and set forth in said

record.

EDWARD E. CUSHMAN.
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Done in open court this 8th day of April, 1918.

3/18, 18.

Approved.

H. E. FOSTER.
O. K.—G. P. FISHBURNE,

Assistant U. S. Atty.

(Filed April 8, 1918.) [332]

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court

:

You will please prepare record for the purpose of

a Writ of Error in the United States Circuit Court

of Appeals for the Ninth Circuit and include therein

the following:

1. Indictment.

2. Defendants' demurrer to indictment.

3. Journal entry showing action of court upon the

hearing of the demurrer to indictment.

4. Arraignment and plea.

5. Verdict.

6. Motion for new trial.

7. Journal entry showing action of court on motion

for new trial.

8. Motion in arrest of judgment.

9. Journal entry showing action of court on mo-

tion in arrest of judgment.

10. Sentence of the defendants.

11. Bill of exceptions as amended and settled.

12. Petition for writ of error.

13. Assignment of errors.

14. Order allowing writ of error.



The United States of America. 327

15. Citation on writ of error.

16. Writ of error.

17. Stipulation relating to the accuracy of bill of

exceptions.

18. Stipulation relative to the transmission of

original exhibits, and order of Court thereon.

With exception of indictment, omit all captions,

verifications, file marks, indorsements, etc.

H. E. FOSTER,
Attorney for Defendants.

(Filed Apr. 23, 1918.) [333]

Certificate of Clerk U. S. District Court to Tran-

script of Record.

United States of America,

Western District of Washington,—ss.

I, Frank L. Crosby, Clerk of the United States

District Court for the Western District of Wash-

ington, do hereby certify and return that the fore-

going is a true and correct transcript of the record

and proceedings in the case of the United States

of America, Plaintiff, versus Leonard Foster, John

B. Phelan, Frederick A. Martin, James Perry, John

Edward Casey, William Hodges and Patrick Mullen,

Defendants, No. 2376 in said District Court, as re-

quired by praecipe of Counsel filed and shown herein

and as the originals thereof appear on file and of

record in my office in said District at Tacoma, and

that the same constitutes my return on the annexed

writ of error herein.

I further certify and return that I hereto attach

and herewith transmit the original writ of error and
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the original citation on writ of error herein.

I further certify and return that under separate

cover I am forwarding to said Circuit Court of Ap-

peals all of the original exhibits which were filed and

introduced in e\'idence in the trial of said cause in

said District Court together with the defendants'

Identification "A" offered in evidence but not ad-

mitted in said trial, said exhibits and identification

being transmitted in accordance with the stipulation

of attorneys for both sides and order of Court

thereon filed in said cause and shown herein.

I further certify that the following is a full, true

and correct statement of all expenses, costs, fees and

charges incurred and paid in my office by and on

behalf of the plaintiffs in error for making record,

certificate and return to the United States Circuit

Court of Appeals for the Ninth Circuit in the above-

entitled [334] cause, to wit:

Clerk's fees (Sec. 828 R. S. U. S.) for mak-

ing record and return, 770 folios at 15(^

each $115.50

Certificate of Clerk to Transcript, 3 folios at

15^ each, and seal .65

Certificate of Clerk to original exhibits, 2

folios at 15^ each, and seal .50

ATTEST my hand and the seal of said District

Court at Tacoma, in said District, this 18th day of

May, A. D. 1918.

FRANK L. CROSBY,
Clerk.

By F. M. Harshberger,

Deputy Clerk. [335]
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

LEONARD FOSTER et al.,

Plaintiffs in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error.

Writ of Error (Original).

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States of America to

the Honorable Judge of the District Court of

the United States for the Western District of

Washington, Southern Division:

Because in the records and proceedings, as also in

the rendition of judgment of a plea, which is in the

said District Court before you, between the United

States of America, as plaintiff, and Leonard Foster,

Wm. Hodges, J. Perry, F. A. Martin, S. B. Phelan,

P. Mullen and J. E. Casey, as defendants, a manifest

error hath happened, to the great damage of the said

defendants and each of them, as by their complaint

appears, we being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid with all things con-

cerning the same to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this
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writ, so that you have the same at the city of San

Francisco, in the State of California, where said

court is sitting, within thirty days from the date

hereof, to wit, 23d day of May, 1918, in the said Cir-

cuit Court of Appeals to be then and there held, that

the record and proceedings aforesaid be inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of right,

and according to the laws and customs of the United

States, should be done.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the United States

of America, this 23d day of April, 1918.

[Seal] FRANK L. CROSBY,
Clerk of the United States District Court for the

Western District of Washington, Southern Di-

vision.

By F. M. Harshberger,

Deputy Clerk.

Allowed this 23d day of April, 1918, after the

plaintiffs in error had filed with the clerk of this

court with their petition for a writ of error, their

assignment of errors.

EDWARD E. CUSHMAN,
Judge of the District Court of the United States, for

the Western District of Washington, Southern

Division.

[Endorsed]: In the United States Cii'cuit Court

of Appeals for the Ninth Circuit. Leonard Foster

et al., Plaintiffs in Error, Against United States

of America, Defendant in Error. Writ of Error.

Filed in the U. S. District Coui't, Western Dist. of
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Washington, Southern Division. Apr. 23, 1918.

Frank L. Crosby, Clerk. By F. M. Harshberger,

Deputy.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

LEONARD FOSTER et al,

Plaintiffs in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error.

Citation on Writ of Error (Original).

To the United States of America, GREETING:
You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, State of California,

within thirty (30) days from the date hereof, pursu-

ant to a writ of error filed in the clerk 's office of the

District Court of the United States for the Western

District of Washington, Southern Division, wherein

Leonard Foster, Wm. Hodges, J. Perry, F. A. Mar-

tin, S. B. Phelan, P. Mullen and J. E. Casey are

plaintiffs in error, and the United States of America

is defendant in error, to show cause, if any there be,

why the judgment rendered against the said plain-

tiffs in error, as in the said writ of error mentioned,

should not be corrected, and why speedy justice

should not be done the parties in that behalf.

WITNESS the Honorable E. E. CUSHMAN,
Judge of the United States District Court for the
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Western District of Washington, Southern Division,

this 25th day of April, 1918.

[Seal] EDWAKD E. CUSHMAN,
Judge.

Copy of within Citation received this 25th day of

April, 1918.

BEN L. MOORE,
G. P. FISHBURNE,

Attorneys for Defendant in Error.

[Endorsed] : In the United States Circuit Court

of Appeals, for the Ninth Circuit. Leonard Foster

et al.. Plaintiffs in Error, Against The United States

of America, Defendant in Error. Citation on Writ

of Error. Filed in the U. S. District Court, Western

Dist. of Washington, Southern Division. Apr. 25,

1918. Frank L. Crosby, Clerk. By F. M. Harsh-

berger, Deputy.

[Endorsed]: No. 3157. United States Circuit

Court of Appeals for the Ninth Circuit. Leonard

Foster, S. B. Phelan, F. A. Martin, J. Perry, J. E.

Casey, W. Hodges, and P Mullen, Plaintiffs in Error,

vs The United States of America, Defendant in

Error. Transcript of Record. Upon Writ of Error

to the United States District Court of the Western

District of Washington, Southen Division.

Filed May 21, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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Qlflurt 0f Appeals
FOR THE NINTH CIRCUIT

LEONARD FOSTER, et al.,

Plaintiff in Error, i

No. 3157.

THE UNITED STATES OF
AMERICA,

Defendant in Error.

UPON WRIT OF ERROR TO THE UNITED
STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASH-

INGTON, SOUTHERN
DIVISION.

Honorable Edward E. Cushman^ Judge.

BRIEF OF PLAINTIFF IN ERROR

STATEMENT.

The plaintiffs in error were indicted in an indict-

ment returned by the Grand Jury at Tacoma, Wash-

ington, containing six counts. Count 1 charges that



on November 10th, 1917, the plaintiffs in error did

willfully, knowingly, unlawfully and feloniously make

and convey false reports and false statements with the

intent to interfere witli the operation and success of

the military and naval forces of the United States

and to promote the success of its enemies. Count 2

charges that the plaintiffs in error did cause and

attempted to cause insubordination, disloyalty, mutiny

and refusal of duty in the military forces of the

United States to the injury of the senice of the

United States. Count 3 charges that the plaintiffs

in error did obstruct the recruiting and enlistment

sei*vice of the United States to the injury of the serv-

ice of the United States. Count 4 charges that the

plaintiffs in error did make and convey false reports

and false statements w^ith intent to interfere with the

operation and success of the military and naval forces

of the United States, and to promote the success of

its enemies. Count 5 charges that the plaintiffs in error

did cause and attempted to cause insubordination, dis-

loyalty, mutiny and refusal of duty in the military

forces of the United States. Count charges that

they did obstruct the recruiting and enlistment service

of the United States. (Trans, pp. 2-6.)

To this indictment the ])laintiffs in error, and each

of them, severally demurred, which demurrer was over-

ruled. (Trans, ^m, 6-7.)



The court ordered a Bill of Particulars furnished.

(Trans, pp. 310-314.)

The Bill of Particulars so furnished in the first

paragraph of the same recites: "The seven defend-

ants were singled out as leaders, spreading proj)aganda

against the United States." They were searched and

I. W. W. cards and papers were taken from their

persons. The seven Industrial Workers above men-

tioned carried on Industrial Workers of the World

activities, working towards the spreading of dissatisfac-

tion among the leaders and those soldiers whom they

could get to listen to their arguments." The names

of only two of the plaintiffs in error are mentioned in

the Bill of Particulars, the plaintiff in error Foster

and someone named "Duke." (Trans, pp. 310-314.)

Plaintiffs in error were placed upon trial and each

convicted on one or more of the counts of the indict-

ment. (Trans, pp. 9-10.)

Motions were interposed for a new trial, which

were denied. (Trans, pp. 11-23-27.)

Motions in Arrest of Judgment were tendered,

argued and denied. (Trans, pp. 23-26-27.)

The plaintiffs in error were sentenced to terms in

the United States penitentiary. (Trans, pp. 28-34.)

From this judgment and sentence these proceed-

ings are prosecuted.
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ASSIGNMENT OF ERRORS.

I.

The court erred in overruling the demurrer of

each of the plaintiffs in error to the indictment.

II.

The court erred in not discharging each of the

plaintiffs in error and relieving each of them from

answering to counts 1, 2, 3, 4, 5 and 6 of the indictment.

III.

The court erred in receiving evidence offered by

the United States and at the time objected to by each

of the plaintiffs in error.

IV.

The court erred in rejecting evidence offered by

each of the plaintiffs in error.

V.

The coiu't erred in charging the jury ])rejudicial

to each of the plaintiffs in error:

(a). All the portion of that charge relating to

any statement made by the plaintiffs in error or any

one of them in referring to anything connected with

the military affairs of the United States.

(b). That portion of the charge referring to the

attempt to cause insubordination in the army.

(c). That ])()rtion of the charge relating to and



discussing what might amount to mutiny.

(d). That portion of the charge instructing the

jury what might bring about disloyalty.

(e). That portion of the charge referring to the

obstructing of enlisting by that illustration of the

charge about three men going about talking, etc.

VI.

The court erred in overruling the motion of each

plaintiff in error filed for a new trial.

VII.

The court erred in overruling the motion of each

plaintiff in error filed herein in arrest of judgment.

There are other errors apparent on the face of

the record prejudicial to the rights of each of the

plaintiffs in error.

POINTS AND AUTHORITIES.

The plaintiffs in error, while filing a joint brief,

make separate contentions. The indictment does not

charge a conspiracy. (Record, p. 2.) This indictment

contains six counts. The counts are very much alike

in reference to the method of charging. Count one

charges plaintiffs in error with conveying false re-

ports and false statements wtih the intent to inter-

fere with the operation and success of the miltary and

naval forces of the United States and to promote the

success of its enemies. (Record, p. 2.) Plaintiffs



ill error contend that this count consists simply of a

recital of opinions and conclusions; that the indict-

ment does not advise whether this was done in con-

cert, whether it was done one at a time or otherwise.

Not a word appears, however, from which it \\ould

necessarily follow that either one of the plaintiffs in

error came within the general description of the statute

which is quoted in the count. Count two charges that

the plaintiffs in error did cause and attempted to cause

insuhordination, disloyalty, mutiny and refusal of duty.

(Record, p. 3.) These things can only occur hy acts,

deeds, words, documents, etc., used with the military

forces of the United States. Nothing appears in count

two from which anyone can gather a fact or circum-

stance from which such charge could he presumed.

Count three charges that the plaintiffs in error oh-

structed the recruiting and enlistment service. (Rec-

ord, p. 3.) Xo facts, circimistances, acts or deeds

appear from which such acts would flow. The indict-

ment simply in general terms follows the statute defin-

ing the offense, without giving particulars. The indict-

ment is wholly defective. Count four is a repetition

of count two; that false re})orts were made and con-

veyed and false statements made. Count five is a fur-

ther repetition concerning insuhordination, disloyalty,

mutiny and refusal of duty, and count six is also a

repetition and charges the obstruction of the recruiting

and enlistment sen'ice. Plaintiffs in error insist that



there is no count in this indictment sufficient in law

to sustain an adverse finding against them, or either

of them. That these several counts would have a ten-

dency to create in the minds of the jury a feeling of

bias and prejudice to the exclusion of a proper con-

sideration of the evidence. Such stipulations consist

of opinions and conclusions of the pleader and are

wholly inoperative as operative facts.

The plaintiffs in error or some of them were con-

victed on each count of the indictment. (Record, pp.

9-10.) Plaintiffs in error contend that these several

counts consist simply of a recital of opinions and con-

clusions. That the indictment is wholly insufficient

unless it contains facts from which such conclusions

would necessarily flow. Plaintiffs in error contend that

it is elementary that the indictment must embrace all

material facts and circumstances, and unless the indict-

ment contains the same, it is fatally defective. The

language of the statute may be used in a general de-

scription of the offense, but it must be accompanied

with such a statement of facts and circumstances as

will inform the accused of the specific offense, coming

under the general description, with which he is charged.

Such specific facts are matters of substance and not

of form. That the plaintiffs in error have the con-

stitutional right to be informed of the nature and

cause of the accusation. That a crime is made up of
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acts and words and these must be set out in tlie indict-

ment with reasonable particularity of time, place and

circumstances. That it is an elementary principle of

criminal pleading that were the definition of an offense,

whether it be of common law or statute, includes

generic terms, it is not sufficient that the indictment

shall charge the offense in the general generic terms

as in the definition.

In U. S. vs. Hess, 124 U. S. (31 L. Ed. 516), the

defendant was indicted in an indictment containing two

counts, and the case was submitted to the jury upon

the second count only, which count charged the de-

fendant with the commission of an offense in the lan-

guage of the statute. In the opinion the court made

the following observations:

"As a foundation of the charge, a scheme or arti-

fice to defraud must be stated, which the accused

either devised or intended to devise, with all such

particulars as are essential to constitute the scheme or

artifice, and to ac(]uaint him with what he must meet

on the tria'."

"The averment here is that the defendant, 'hav-

ing devised a scheme to defraud other persons to the

jurors unknown' intended to effect the same by incit-

ing such other persons to communicate with him

through the postoffice, and received a letter on the sub-

ject. Assuming that this averment of 'having devised'



a scheme may be taken as sufficiently direct and posi-

tive, the absence of all particulars of the alleged

scheme renders the count as defective as would be an

indictment for larceny without stating the property

stolen, or its owner or party from whose possession it

was taken."

Plaintiffs in error most respectfully insist that this

authority is sufficient, if authority is necessary, to show

beyond doubt the insufficiency of each count to sustain

an adverse finding against any one of them. It will

not doubt be contended that the insufficiency of the

indictment was supplemented by a Bill of Particulars.

Plaintiffs in error most respectfully contend that a

defective indictment cannot be made good by a Bill of

Particulars; that the function and purpose of a Bill

of Particulars is not to supply defective pleadings.

Plaintiffs in error most respectfully contend that

the indictment is wholly insufficient and that their

demurrer tendered should have been in all respects

sustained and the plaintiffs in error discharged. That

the Bill of Particulars so furnished is wholly insuffi-

cient to even furnish any accurate information. In

fact, it shows upon its face that it is insufficient for

any purpose. Only one of the plaintiffs in error is

named therein and it does not even perform the func-

tion of a Bill of Particulars in reciting proper infor-

mation. It cannot be inferred or presumed that the
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plaintiffs in error made false statements or attempted

to cause mutiny, etc., unless a statement was set out

and an averment that the statemens were made to

someone in the military forces or of military age and

fitness, or, in some other capacity, from which facts

so stated it would flow as a conclusion, that such

things, if established by evidence, would support the

contention that a crime had been committed.

The plaintiffs in error also earnestly insist that

their motion in arrest of judgment should have been

sustained for the reason stated, that the indictment is

so defective that it will not sustain an adverse finding

against them.

U. S. vfi. Hess, supra.

Plaintiffs in error severally submit to the court

their contentions in reference to the portions of the

charge of the court to which objections were made.

The portions of the charge to which objections were

made appear on page 295 of the record and end witli

bottom of page 297. Plaintiffs in error contend that

they were entitled to have proj)er instructions given

to the jury, and a proper instruction as to the mean-

ing of insubordination. The court said to the jury,

among other things, that the (juestion was whether

they attem])ted to, that is ,whethcr the plaintiffs in

error attemjited to cause insubordinaion. That anyone

who tried to persuade anybody to resist the lawful
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authority of the law, and the officers of the law and the

military officers over the men under their command is

attempting to cause insubordination in the military

forces of the United States. The plaintiffs in error

seriously questioned the accuracy of this instruction.

That insubordination means in military parlance at

least a refusal on behalf of a subordinate to obey the

command of a superior, and it could not mean any-

thing else. The jury should not be permitted to specu-

late upon what it meant. As will be observed later, it

appears from the record that much passion and preju-

dice no doubt was created in this hearing because of

the admission in evidence of things relative to the

Industrial Workers of the World. In fact, the Bill of

Particulars is predicated largely upon the affiliation of

the plaintiffs in error with the Industrial Workers of

the World, and that is the secret of the conviction.

The court's instructions in reference to and per-

taining to mutiny is seriously objected to. Plaintiffs

in error contend that the term has no application with

the military authorities, but if it has any force and

effect whatsoever it must operate upon those actually

in the military forces. It could never act upon decoys,

and this court has held that a verdict founded upon

the testimony of decoy witnesses could not stand.

All that portion of the charge relating to dis-

loyalty is objected to (Trans, pp. 96-97), as well as the

instruction of the court in reference to refusal of duty.
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There was no evidence submitted in this case and there

is no evidence in the record that any attempt was made

hy any one of the plaintiffs in error to cause a refusal

of duty on hdialf of anyone. The same can be said

about the court's observ'ation in reference to the recruit-

ing and enlistment of the United States. No evidence

can be found in the record touching u]ion such matters,

and, therefore, it is improper to submit abstract defi-

nitions to the jmy permitting them to speculate upon

what might be done, if l)y stretch of the imagination,

the evidence could be made to conform to such abstract

definitions. The plaintiffs in error most respectfully

submit to the court that the matters and things to

which attention has been called are matters affecting

substantial risrhts of each and that the objections to

the portions of the charge referred to are surely well

taken.

It is contended most seriously on behalf of each

plaintiff in error that the evidence is wholly insufficient

to sustain the verdict. There is no evidence of anv

talk with either of the plaintiffs in error, save and

excepting two—Foster and Hodges—and it is con-

tended that the evidence is wholly insufficient to

sustain a verdict as to either of them. It will surely

not be seriously disputed that the evidence is wholly

insufficient to sustain an adverse finding as to the

other five ])laintiffs in error. Conceding at this time
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that the indictment is good against anyone, the evidence

wholly fails to sustain the verdict. The principal con-

tention under the evidence, and the principal part of

evidence, is the fact that the plaintiffs in error had

Industrial Workers of the World literature. Much

capital was made of this in the court below.

Manifestly the Industrial Workers of the World

were not on trial; the fact that they had literature

relating to the Industrial Workers of the World would

not bring either one of them within the purview of

the Acts of Congress under which the indictment was

framed.

To show conclusively that the prosecution is

predicated upon membership of the Industrial Work-

ers of the World, it is only necessary to notice the first

observation in the Bill of Particulars. "The seven

defendants were singled out as leaders, spreading

propaganda against the United States. They were

searched and I. W. W. cards and papers were taken

from their persons. The seven I. W. W. above men-

tioned carried on I. W. W. activities, working towards

the spreading of dissatisfaction among the laborers and

those soldiers whom they could get to listen to their

arguments." From this it must appear conclusively

that the only matter of serious moment was the fact

that these parties held membership in the Industrial

Workers of the World. No other thought appears

from the Bill of Particulars.
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The testimony of Jack W. Browne, the first wit-

ness called on hehalf of the government, shows that

he and other decoys went to the bunk house where tlie

plaintiffs in error were accustomed to stay and then

and there brought about and encompassed the arrest

of the plaintiffs in error for being members of the

Industrial Workers of the World. Such witnesses

were the sole authors of all trouble and disturbance.

The books and booklets relating to the Industrial

Workers of the World have no place in this investiga-

tion, and in admission of them the court committed

prejudicial error. (Trans, p. 49.) The observation

of the court (Trans, pp. 49-50) in reference to the

admission of Industrial Workers of the World litera-

ture was prejudicial to the plaintiffs in error. People

should not be convicted upon conjectures or by the

elasticity of the imagination.

The court used the following language in advising

the jury of the purpose of the literature: "Now the

fact that I. W. W'ism was in ]>art of the subject of

the conversation, the fact that this man Phelan had

some of the literature on him, an I. W. W. card and

the constitution and by-laws, that would be a circum-

stance that might or might not tend to identify him as

being ])r()l)ably a person who would be there and

might a})prove of some of the things that might be

said about the I. W. W.s." This observation is

strictly ])rejudicial, misleading and erroneous. These



15

parties were indicted in an indictment charging the

violating of the laws of the United States and they

should not be convicted of being members of the Indus-

trial Workers of the World. This entire record can

be gone through and apparently the principal thing

sought from the witnesses was that plaintiffs in error

were members of the Industrial Workers of the World.

The witness Scott (Trans, p. 83) said the only

statement he heard made was by Casey and he said he

was an I. W. W. That was the only statement he

heard made. It must be remembered that Scott was

a decoy witness also. John Vossberg (Trans, p. 93)

testified that one of the parties called "Duke," re-

ferring to the plaintiff in error, Hodges, mentioned

that the three most dangerous things to progress were

religion, patriotism and aristocracy. This witness was

asked to and did read from notes and the principal

thing sought from this witness was something about

the Industrial Workers of the World. (Trans, pp.

94-95.) "Now you may refresh your memory and see

if you can recall anything else." (Trans, p. 94.) He

mentioned that he would be; he said: "The day will

come and after that day I am willing to die peace-

fully, when the I. W. W. will overthrow the

aristocracy."

The government's evidence, from page 36 to 163,

inclusively, does not sustain the recitals in the indict-

ment. There is no military person or prospect in the
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evidence that either one of the plaintiffs in error ever

incited or attempted to influence, or anything else

that might l)e construed running counter to the mili-

tary authorities of the United States. This contention

and prosecution, as the plaintiffs in error contend, is

predicated wholly and solely, so far as conviction is

concerned, upon the prejudice existing against the

members of the Industrial Workers of the World. In

fact, no other conclusion can be drawn. The books

and booklets offered and introduced in evidence over

objections intensify the prejudiced feeling that has been

created through the newspapers and by the employing

classes.

These parties should not be convicted upon preju-

dice and passion. They Mere not responsible and no

responsibility was imputed to them in reference to

books or booklets and no responsibility can be attrib-

uted to them for anything that the booklet contain and

the verdict should be set aside on the ground that there

is not sufficient grounds to sustain it.

On behalf of the plaintiffs in error, Phelan had

testified about what had taken ])lace at the military

camp; that he and the other plaintiffs in error had

gone there as common laborers, and, so far as the evi-

dence discloses, they had faithfully performed the ask

assigned to them without criticism on behalf of the

em])loyer. On cross-examination (Trans, p. 18.5) one
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of the first inquiries sought was "whether or not he

was a member of the Industrial Workers,"and through-

out the crossexamination of the plaintiffs in error the

government seemed to have been importunate to make it

prominent that these parties were members of the

Industrial Workers of the World, and before the jury

sought a conviction largely upon that theory.

On cross-examination of Frederick A. Martin

(Trans, p. 211) he was interrogated upon his member-

ship and how many members of that union were with

him and how long he had been a member of the order

(Trans, p. 213), and how long the other parties had

been members of the order. (Trans, p. 213).

The first question on cross-examination of James

Perry (Trans, p. 228) was, "Are you an I. W. W.?"

Cross-examination of plaintiff in error Foster (Trans.

p. 242) shows the same inspiration to bring before the

jury, if possible, the fact that the plaintiffs in error

were members of the Industrial Workers. The same

can be said about the testimony of all the parties, as

elicited by the government.

It must be remembered that the witnesses pro-

duced for and on behalf of the government were decoy

witnesses. There is no evidence in the record that the

plaintiffs in error had ever caused trouble or disturb-

ance of any kind, character or description. The evi-

dence is that they were peacefully in their bunk house
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at the time the decoy witnesses entered and these

parties went there for the purpose of trying to get

trouble started.

The plaintiffs in error most respectfully contend

that the government is estopped from prosecuting this

action. That in addition to the testimony being wholly

insufficient to sustain the verdict, as well as the con-

tention that the indictment is wholly insufficient to

sustain an adverse finding, the plaintiffs in error most

respectfully submit to this court that a prosecution of

this kind is against public policy.

"An officer is not justified in inducing others to

commit crime in order that prosecution may be in-

stituted against them; his duty being merely to detect

and prosecute voluntary criminals."

Scott vs. State. 153 Southwestern, 871.

Ado])ting the contention of the witnesses for the

government, the acts complained of would be innocence

hut for the status of the solicitors and because they

are decoys of concealed disability the acts, if any, are

blameless. Were they otherwise, lionest men could

easily be made felons. The princi])le contended for has

been sustained in this court and many of the district

courts as well as the state courts tliroughout tlie

country.

Wherefore, the plaintiffs in error, most respect-

fully pray that the judgment and sentence of each
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plaintiff in error be cancelled and annulled and that

the judgment of the lower court be set aside and held

for naught and that the demurrers to the indictment

be ordered sustained and the plaintiffs in error and

each of them be discharged and for such other and

further relief as to the court may seem proper under

this record.

H. E. FOSTER,
Attorney for Plaintiffs in Error.

Seattle, June 22nd, 1918.
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STATEMENT.

The indictment consists of 6 Counts, each in the

language of the statute; it charges a violation of Sec.

3, Title 1 of the Espionage Act; it was returned and

filed on January 9, 1918 (Tr. of Rec. p. 6) ; the plain-

tiffs in error were duly arraigned and entered pleas of



NOT GUILTY on January 14, 1918, at which time

the case was set for trial on January 29, 1918, and it

was ordered that any motion or pleading directed

against the sufficiency of the indictment should be filed

on or before January 28, 1918. (Tr. of Kec. p. 9).

On January 28, 1918, the plaintiffs in error filed a gen-

eral demurrer in which it is stated that Counts 1 to

inclusive (taken together) do not state facts sufficient

to constitute a crime. (Tr. of Rec. p. 0). This gen-

eral demurrer was overruled on January 28, 1918, and

the Government was recpiired by order of the Court to

file a ])ill of particulars. (Tr. of Rec. p. 7).

The bill of particulars was filed and ser\'ed within

the time limited by order of the Court. (Tr. of Rec.

pp. 310, .311, 312, 313, 314.).

There had been a Commissioner's hearing held on

December 21, 1917, at which time all of the witnesses

for the government had been examined in the presence

of the defendants. At the hearing on the demurrer on

January 28, 1918, the Government stated that its case

would be based upon the language and acts of the

l)laintiffs in error as disclosed by the testimony of said

government witnesses at said Commissioner's hearing.

(Tr. of Rec. p. 309).

There was no objection filed or off'ered by the



plaintiff's in error to the siifficency of the bill of par-

ticulars, and the trial proceeded without objection on

January 29, 1918.

At the conclusion of the testimony offered on behalf

of the Government the plaintiffs in error proceeded

with their defense without making any motion or re-

quest for a directed verdict.

At the conclusion of all of the testimony there was

no motion for a directed verdict.

There was no request for an instructed verdict of

NOT GUILTY upon any ground whatever.

Separate motions for new trials were filed sub-

sequent to verdict by each of the plaintiffs in error.

(Tr. of Rec. pp. 11 to 23). These motions for a new

trial are all in the general language of the statute and

none of them point out any siJecific objection to either

indictment, evidence or instruction.

Motions in arrest of judgment were filed subse-

quent to verdict by each of the plaintiffs in error. ( Tr.

of Rec. pp. 23 to 26).

These motions are in the general language of the

statute and do not point out any specific objection

against the indictment.

The assignments of error are predicated upon al-



leged general error of the court, are not in conformity

with the rules of practice of this court and present no

question for review.

The bill of excej)tions consists of a printed tran-

script of the extended notes of the stenographer and no

attempt is made by i)laintiffs in error to condense the

same for the consideration of the Court.

At no time, either before, during or after the trial

of the case did the plaintiffs in error point out to the

court any specific objection either to the sufficiency of

the indictment or the evidence.

ARGUMENT.

In case No. 3l5C^—William M. CoUins, Plaintif

in Error, vs. The United States of America, Defend-

ant in Error, we have today filed a brief on behalf of

the Defendant in Error, and this case will come on for

argument before this Court at tlie same time that the

case at bar is to be heard.

INlany propositions of law discussed in the Col-

lins case are controlling in the case at bar, and for

that reason no good cause could now be served by

reiterating our argument in the Collins case. In the

case at bar, the Plaintiffs in Error have adopted the

same careless tactics in the presentation of their tran-



script of record as did the Plaintiff in Error in the Col-

lins case; no attempt has been made in the case at bar

to follow any of the established rules of practice and

procedure in this Court. A transcript of record is

printed, in which there appears the complete extended

notes of the Court Reporter, and these are by the

Plaintifi^s in Error labeled as a Bill of Exceptions.

We submit the following propositions, all of which

are by us discussed in our brief filed in the Collins case:

I.

A demurrer is not entitled to consideration upon

review which does not specifically point out the alleged

defects in an indictment.

II.

Where a Bill of Particulars is furnished, and

Plaintiffs in Error proceed to trial without objecting

to the sufficiency of the same, they cannot then be

heard upon review to claim that they were surprised

at the trial, when the evidence offered at the trial fol-

lows the allegations of the Bill of Particulars.

III.

An indictment in the language of the statute is

sufficient if it apprises the accused of the offense



against him with such reasonable certainty as to pre-

vent a surprise at the trial, contains all of the material

requirements of the statute with sufficient certainty so

tliat the entire record when read together would be

available to tlie accused in support of a plea in bar

against a subsequent indictment for the same offense.

IV.

Alleged errors of the Coin*t not pointed out by

proper assignments of error should not be by the Court

considered.

V.

The sufficiency of the evidence cannot be chal-

lenged on review when the Plaintiffs in Error did not

at any time during the trial request an instructed ver-

dict of not guilty.

VI.

The extended stenographic notes of the official

court reporter do not constitute a Bill of PLxceptions

within the meaning of the law and the rules of this

Court.

However, notwithstanding the careless manner in

which the record is presented, we have carefully re-

viewed it all. We are not able, even after a careful
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analysis of the brief of Plaintiffs in Error, to discover

what is the alleged error of the Court, of which they

now complain. If upon the oral argument before the

Court, the Plaintiffs in Error will then point out the

specific error of the Trial Court, of which they now

complain, we will reply to it.

Res])ectfully submitted,

Robert C. Saunders,

United States District Attorney,

Clarence L. Reames,

Special Assistant to the Attorney General,

Attorneys for the Defendant in Error.
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Third Division.

No. S.-91.
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

Complaint.

Conies now the plaintiff and for his cause of action

against the above-named defendant complains and

alleges

:

I.

That at all the times hereinafter stated, the de-

fendant was and now is a corporation organized and

existing under and by virtue of the laws of the State

of Washington, doing business and OA^Tiing property

within the Third Division of the Territory of Alaska.

IL

That on the 29th day of April, 1915, the defendant

commenced an action against the plaintiff, and

others, in the above court, which court had jurisdic-

tion of said action, entitled "Alaska Northern Rail-

way Company, a corporation, plaintiff, versus

Alaska Central Railway Company, a corporation,

Tanana Construction Company, a corporation, John

E. Ballaine, Frank L. Ballaine, and others, defend-

ants,'* said cause being numbered on the docket of
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said court No. 720; that thereafter such proceedings

in said action were had and done; that after due

trial a decision was rendered, upon the merits, on

November 1st, 1'915, at a special term of said court

then and there held at Seward, Alaska, in favor of

plaintiff in this action, one of the defendants therein,

and against the defendant corporation herein, plain-

tiff therein ; that thereafter, on November 9th, 1915,

judgment was duly rendered, in accordance with the

decision of said court, [4] in favor of this plain-

tiff and another, and against the defendant corpo-

ration; that numerous extensions of time were, by

the Court, granted to said defendant (plaintiff in

said action) in which to prepare, serve and file its

bill of exceptions upon plaintiff in this action (^one

of the defendants, as aforesaid, in said cause) ; that,

however, said defendant corporation has failed,

within the time allowed, or at all, to so prepare, serve

and file such bill of exceptions, and said cause has

wholly terminated in favor of plaintiff.

III.

That in so bringing and prosecuting said action

the defendant acted maliciously and without prob-

able cause.

IV.

That in connection with said action the defend-

ant wrongfully, maliciously and without probable

cause, filed in the office of the United States Com-
missioner and Ex-officio Recorder for Kenai Pre-

cinct of said Third Division, at said Seward, a no-

tice of lis pendens, whereby plaintiff was prevented

from selling and disposing of extensive real prop-
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erty holdings owned by him in the said Town of

Seward, Alaska.

V.

That by means of the premises plaintiff was com-

pelled to pay and did pay large sums of money in

the preparation for trial and in the defense of said

action, so, as aforesaid, brought maliciously and

without probable cause ; was compelled to devote and

did devote several months' time in the preparation

of said cause for trial at gi'cat personal sacrifice;

has become indebted in large sums of money for

counsel fees in the defense of said action; has been

deprived of the right to sell or otherwise dispose of

extensive real proprty holdings owned by him at a

period of time when such holdings had largely and

greatly increased in marketable value, and has been

otherwise injured in his good name and reputation,

all to the damage of plaintiff in the sum of One

Hundred Fifty Thousand and no/100 [5] dollars

($150,000).

WHEREFORE, plaintiff, Frank L. Ballaine,

prays judgment against the defendant, Alaska

Northern Railway Company, a corporation, in the

sum of One Hundred Fifty Thousand and no/100

($150,000) Dollars, damages, and for all proper costs

and disbursements herein.

L. V. RAY,
Attorney for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Frank L. Ballaine, being first duly sworn, deposes

and says, that he is the plaintiff in the above-entitled
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action; that he has read the foregoing complaint,

knows the contents thereof, and he believes the same

to be true.

FRANK L. BALLAINE.

Subscribed and sworn to before me this 16th day

of June, A. D. 1916.

[Notarial Seal] L. V. RAY,
Notary Public in and for the Territory of Alaska.

My Commission expires April 24, 1918.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. June 24, 1916.

Arthur Lang, Clerk. Bv T. P. Geraghty, Deputy.

[6]

In the District Court for the Territory of Alaska,

Third Division,

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

Answer.

Comes now the above-named defendant and for

answer to the complaint of the plaintiff filed herein

admits, denies and alleges as follows:

L
Referring to Paragraph One of plaintiff's com-
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plaint herein, defendant admits that it was and now
is a corporation organized and existing under and by

virtue of the laws of the State of Washington, doing

business within the Third Division of the Territory

of Alaska, but denies generally the balance of said

Paragraph One of said complaint and alleges that

the property in the name of said defendant within

the Third Division of the Territory of Alaska is

owned by the United States of America.

II.

Eeferring to Paragraph Two of plaintiff's com-

plaint defendant admits the same.

III.

Referring to Paragraph Three of plaintiff's com-

plaint defendant denies generally each and every

allegation contained in said Paragraph Three of said

complaint.

IV.

Referring to Paragraph Four of plaintiff's com-

plaint defendant denies generally each and every

allegation contained in said Paragraph Four of

plaintiff's complaint. [7]

V.

Referring to Paragraph Five of plaintiff's com-

plaint defendant denies generally each and every

allegation in said Paragraph Five of plaintiff's com-

plaint.

And for an affirmative defense to plaintiff's com-

plaint defendant alleges as follows

:

I.

That the defendant as alleged in Paragraph Two

of the plaintiff's complaint herein commenced an ac-
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tion, on the 29th day of April, 1915, against the plain-

tiff herein and others in the above-entitled court, en-

titled "Alaska Northern Railway Company, a Cor-

poration, Plaintiff, vs. Alaska Central Railway Com-

pany, a Corporation, Tanana Construction Com-

pany, a Corporation, John E. Ballaine, Frank L.

Ballaine et al.. Defendants," said case being num-

bered on the docket of said Court No. 720.

That the defendant, by its trustees and officers,

before making and filing said complaint consulted

and sought the advice of its attorneys, Thomas C.

West, George H. Patrick and W. J. Boland and after

a full, frank and truthful statement of the facts in

said case to said attorneys, the defendant was ad-

vised by said attorneys that there was a good and

sufficient and probable cause of action and sufficient

ground for bringing said action in said court, and

that said attorneys George H. Patrick and W. J.

Boland each advised the trustees of said defendant

that it was necessary to bring said action against

said plaintiff to protect the interest of said defend-

ant in the townsite of Seward, Territory of Alaska,

in regard to which said action was brought and that

unless said trustees brought such action they would

run serious risk of being held personally liable by

the bondholders and shareholders of said defendant,

and said trustees of said defendant believing in said

advice and acting in accordance therewith brought

said suit as aforesaid [8] on the 29th day of

April, 1915.
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WHEREFORE defendant prays to be hence dis-

missed with its costs and disbursements herein.

WILLIAJVI N. SPENCE,
United States Attorney.

WM. A. MUNLY,
Assistant United States Attorney,

Attorneys for Defendant. [9]

Territory of Alaska,

Third Division,—ss.

I, B. H. Barndollar, first being duly sworn, say

that I am Secretary of the Alaska Northern Railway

Company, defendant herein; that I have read the

foregoing answer, and defense of the defendant and

that the same is true as I verily believe.

B. H. BARNDOLLAR.
Subscribed and sworn to before me this 16th day

of October, 1916.

[Seal] ROYDEN D. CHASE,
U. S. Commissioner for Territory of Alaska, Third

Division and Ex-officio Justice of Peace.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Oct. 23, 1916.

Arthur Lang, Clerk. By T. P. Geraghty, Deputy.

[10]
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-91'.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Reply of Plaintiff to Defendant's Answer.

Comes now the above-named plaintiff, and in reply

to the alleged affirmative defense in defendant's an-

swer contained, states and alleges:

I.

Replying to Paragraph One of said alleged affirm-

ative defense, plaintiff denies that the defendant by

its trustees and officers, before making and filing the

complaint in the action described in the first para-

graph of said Paragraph Numbered One, made a

full, frank and truthful statement of the facts in said

case to said attorneys, and alleges that said attorneys

as therein named, and particularly W. J. Poland,

were so personally interested in the outcome of such

proposed litigation that they were unable to render

and give impartial advice and counsel to said de-

fendant, its trustees and officers, which said trustees

and officers well knew ; and plaintiff alleges that S. O.
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Morford, Esq., and James A. Haight, Esq., attorneys

for said defendant, urgently requested and advised

said defendant, and the said W. J. Boland, and said

trustees and officers, to make investigation of cer-

tain facts then communicated by said Haight and

said Morford to said defendant, its trustees and offi-

cers, before instituting any action relative to the

townsite at [11] Seward, Alaska, and that such

investigation, if fairly and impartially conducted,

would conclusively establish a lack of cause of action

in said plaintiffs as against this defendant, but that

said defendant, by its trustees and officers, in collu-

sion with the said W. J. Boland, and others, reck-

lessly and with entire disregard as to the truth or

falsity of the existing state of facts, did cause to be

filed said suit with reference to said Seward town-

site wherein this plaintiff was a defendant therein.

II.

Further replying to said Paragi'aph One of the

affirmative matter in defendant's answer, plaintiff

states that on April 10th, 19l5, public announcement

was made, through the newspapers of the United

States, of the selection and designation, by the Presi-

dent of the United States, of the town of Seward,

Alaska, as the ocean terminus of the proposed Gov-

ernment constructed railroad in Alaska, to be con-

structed by authority of an Act of Congress passed

in relation thereto ; and that prior to April 29th,

1915, the date of filing complaint with reference to

the ownership of the Seward townsite, the said de-

fendant corporation, its officers and trustees, had in

no form or manner made demand upon this plain-
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tiff, for or laid claim to any right, title or interest

in the lands embraced in the Seward townsite, aside

from those particular parcels and tracts of land

theretofore by this plaintiff conveyed by warranty

deed to the predecessor in interest of the defendant,

Alaska Northern Railway Company.

III.

Further replying to the affirmative matter in de-

fendant's answer set forth, plaintiff says that the de-

fendant, its trustees and officers, did not act upon

or in accordance with the advice of those of its coun-

sel familiar with the facts and circumstances sur-

rounding the alleged cause of action, but disregarded

such advice and counsel and without probable cause

and maliciously instituted their said action against

this plaintiff and others relative to the ownership of

the lands embraced in said townsite of Seward.

WHEREFORE, plaintiff, having fully replied to

the answer [12] of the defendant corporation,

prays judgment as in his complaint, together with his

costs herein.

Dated : Seward, Alaska, December 2d, 1916.

L. V. RAY,
Attorney for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Frank L. Ballaine, being first duly sworn, on his

oath deposes and says : That he is the plaintiff in the

alfove-entitled action ; that he has read the foregoing

reply, knows the contents thereof, and believes the

Same to be true.

FRANK L. BALLAINE.
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Subscribed and sworn to before me this 5th day of

December, 1916.

CLIFFORD MOOERS,
Notary Public in and for the Territory of Alaska.

My Commission expires July 13, 1920.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Dec. 6, 1916.

Arthur Lang, Clerk. By Robert L. Wever, Deputy.

[13]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

Order Grajiting Leave to United States of America

to Intervene.

United States of America having appeared by its

attorneys, William N. Spence, United States

Attorney, and William A. Munley, Assistant United

States Attorney, in the above-entitled cause and hav-

ing asked in open court leave to intervene in the

above-entitled action on behalf of the United States

of America, and it appearing to the Court that said

United States of America is interested in the subject
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matter of the action and is a proper party to inter-

vene in said action, it is therefore ordered by the

Court that the United States of America be and it is

hereby permitted to intervene in said cause.

FRED M. BROWN,
District Judge.

October 23, 1916.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Oct. 23, 1916.

Arthur Lang, Clerk. By T. P. Geraghty, Deputy.

Entered Court Journal No. 10, Page 476. [14]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

UNITED STATES OF AMERICA,
Intervenor.

Complaint in Intervention.

Leave of the Court to intervene in the above-en-

titled action having been granted, comes now the

United States of America by and through William

N. Spence, United States Attorney for the Third

Division of the Territory of Alaska, acting under
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the authority and by the direction of the Attorney

General of the United States, and for cause of ac-

tion and ground of intervention in the above-en-

titled action alleges the following facts:

I.

Under and by virtue of an Act of Congress of the

United States entitled ''An Act to Authorize the

President of the United States to Locate, Construct

and Operate Railroads in the Territory of Alaska,

and for Other Purposes," which said Act was ap-

proved March 12, 1914, Franklin K. Lane, Secre-

tary of the Interior of the United States, acting by

authority of the President of the United States and

for and in behalf of the United States, entered into

a wi-itten agi*eement on the 6th day of April, 1915,

with W. E. Stavert, F. G. Jemmett and W. J.

Poland, as a committee for the management of the

Alaska Central Syndicate acting under an agree-

ment dated September 14, 1909, together with cer-

tain other parties thereto, including International

Assets Limited, a corporation organized under the

laws of the Province of Ontario, Canada, and

Geoffrey T. Clarkson, as holder of a charge against

certain deposited securities [15] of the Alaska

Northern Railway Company, therein mentioned as

trustee; also the Canadian Bank of Commerce and

the American Security & Trust Company, a corpo-

ration organized under the laws of the District of

Columbia; and supplementary to said agreement

said Franklin K. Lane, Secretary of the Interior of

the United States, acting by the authority of the

President of the United States made a further agree-
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ment with said parties on the 12th day of August,

1914.

11.

That said agreements were made and entered into

for the purchase of the railway and real and per-

sonal property of the Alaska Northern Eailway

Company situate in the Territory of Alaska and all

the stocks and bonds of said corporation and for the

purpose of vesting the entire control, possession and

ownership of all the stocks and bonds, railway and

real and personal property in the United States of

America. That both of said agreements, however,

expressly excluded from the purchase made by the

United States of America from the Alaska North-

ern Railway Company any claims of the Alaska

Northern Railway Company or of the vendors in

said agreement against any person or persons whom-

soever with reference to the title of the Seward

townsite, otherwise known as United States Surveys

726, North and South of all of which facts plaintiff

had due notice.

III.

That the United States of America has paid all

the sums of money mentioned in said agreements

and is now the owner and holder of all the property

set forth and mentioned in said agreements and is

the bona fide purchaser and holder of the same, and

that the purchase price paid therefor was the full

and reasonable value thereof.

IV.

That the management of the Alaska Northern

Railway Company and of its properties is now in
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charge of the officers and agents of the United States

of America, and is entirely controlled by them for

and on behalf of the United States of America and

that the former [16] owners of the said Alaska

Northern Railway Company have no interest in said

Alaska Northern Railway Company or its railway

or properties or its stocks and bonds.

V.

That said United States of America never at any

time had any interest or right or title in the litiga-

tion commenced by the said defendant Alaska North-

em Railway Company in April 29, 1915, against the

plaintiff Frank L. Ballaine and others and that said

litigation was commenced and prosecuted after the

United States of America had entered into the first

agi'eement herein referred to. That said suit was

instituted, commenced and prosecuted solely for and

in behalf of the former trustees and owners of the

Alaska Northern Railway Company and the in-

terests represented by them.

WHEREFORE intervening plaintiff prays that

the complaint of the plaintiff be dismissed.

WILLIAM N. SPENCE,
United States Attorney.

WM. A. MUNLY,
Assistant United States Attorney. [17]

United States of America,

District of Alaska,

Third Di\4sion,—ss.

William N. Spence, being first duly sworn, upon

oath, deposes and says that he is the United States

Attorney for the Third Division, Territory of
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Alaska, and attorney for the plaintiff in interven-

tion in the foregoing cause ; that he makes this veri-

fication for and on behalf of said plaintiff in inter-

vention; that the foregoing complaint in interven-

tion is signed by him in his own proper hand-

writing ; that he has read the same ; has knowledge

of all the material allegations therein set forth, and

that he believes the same to be true.

WILLIAM N. SPENCE.

Subscribed and sworn to before me this 23 day of

October, 1916.

T. P. GERAGHTY,
Deputy Clerk of the District Court for the Territory

of Alaska, Third Division.

[Seal] T. P. GERAGHTY,
[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, Third Division. Oct. 23, 1916.

Arthur Lang, Clerk. By T. P. Geraghty, Deputy.

[18]

In the District Court for the Territory of Alasha\

Third Division,

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendants

UNITED STATES OF AMERICA,
Intervenor.
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Demurrer of Plaintiff to Complaint in Intervention.

Comes now Frank L. Ballaine, plaintiff above

named, by his counsel, L. V. Eay, Esq., and demurs

to the Comjolaint in Intervention in said action filed

by the United States of America, Intervenor, and

for cause of demurrer showeth

:

That it appears upon the face of said complaint

in intervention,

—

FIRST. That said intervenor is without legal

capacity to become a party to said controversy, in

that said complaint in intervention alleges said

intervenor to be a stockholder of the defendant cor-

poration in said action, o^\^ling the stocks and bonds

or a majority thereof, in said corporation, and

claims under and in privity with said corporation;

and, said intervenor is not such a party to or in-

terested in said action as contemplated by the pro-

visions of Section 873 of the Compiled Laws of

Alaska, said intervenor being identified in interest

with said defendant corporation

;

SECOKD. That the complaint in intei*\'ention

in said cause does not state facts sufficient to con-

stitute a cause of action against plaintiff, in that said

action as instituted by plaintiff is an action of tort,

wherein plaintiff seeks to recover a judgment for

damages against the defendant corporation, and the

question of the ownership of the assets of said de-

fendant corporation is not [19] placed in issue

by plaintiff" 's complaint.

Dated at Seward, Alaska, November 20th, 1916.

L. V. RAY,
Attorney for Plaintiff.
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[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Nov. 25, 1916.

Ai-thur Lang, Clerk. By Robert L. Wever, Deputy.

[20]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Order Granting Leave to Amend Complaint in

Intervention.

On motion of the United States Attorney, leave

is hereby granted the United States of America,

intervener, to amend its complaint in intervention

filed herein by adding after the word ''South," the

last word in Paragraph 11 of said complaint in

intervention, the following words: ''of all of which

facts plaintiff had due notice."

Dated at Valdez, Alaska, this July 16th, 1917.

FRED M. BROWN,
District Judge.
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[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Jul. 18, 1917.

Arthur Lang, Clerk. By John B. Miller, Deputy.

Entered Court Journal No. 11, page 312. [21]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FEANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order Overruling Demurrer to Complaint in

Intervention.

This matter came on to be heard upon the de-

murrer of plaintiff to complaint in intervention filed

by the United States of America as intervenor, such

demurrer having been submitted to the Court upon

the written briefs of plaintiff and intervenor, and the

Court having heretofore, on the 16th day of July,

1917, made and filed its decision therein, directing

that said demurrer be overruled.

It is therefore ordered that the demurrer of plain-

tiff to the complaint in intervention be, and the same

is, hereby overruled.
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It is further ordered that plaintiff have twenty

days from date of this order in which to make and

file his answer to said complaint in intervention.

Dated at Valdez, Alaska, this 2d day of August,

1917.

FEED M. BROWN,
District Judge.

To the above and foregoing order overruling the

demurrer of plaintiff to the complaint in interven-

tion in the above-entitled [22] cause, plaintiff

excepts, which exception is by the Court allowed.

Dated at Valdez, Alaska, August 2d, 1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Aug. 2, 1917. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page No. 343.

[23]

In the District Court for the Territory of Alaska,

Third Division,

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.
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Decision on Demurrer to Complaint in Intervention.

On April 29, 1915, the Alaska Northern Railway

Company, defendant herein, commenced an action

against plaintiff, Frank L. BaUaine, and his brother,

John E. BaUaine, and others, claiming that the said

plaintiff and his brother held title to a large number

of lots in the town of Seward, Alaska, in trust for

the said Alaska Northern Railway Company. Said

suit terminated in favor of the plaintiff herein and

his brother, John E. BaUaine, whereupon two sepa-

rate actions were brought, one by this plaintiff

against the Alaska Northern Railway Company to

recover the sum of $150,000 damages for prosecut-

ing said former action maliciously and without

probable cause, and another action (S/93) brought

by John E. BaUaine against the Alaska Northern

Railway Company to recover the sum of $300,000

damages upon the same grounds.

Under and by virtue of an Act of Congress, en-

titled ''An Act to Authorize the President of the

United States to Locate, Construct and Operate

Railroads in the Territory of Alaska, and for other

purposes," which said act was approved March 12,

1914, Franklin K. Lane, Secretary of the Interior

of the United States, acting by authority of the

President of the United States and for and on be-

half of the United States, entered into a written

agreement, on the 6th day of April, 1915, with cer-

tain officers and agents of the Alaska Central Syndi-

cate and with certain officers, agents and trustees

of the Alaska Northern Railway Company w^hereby

the United States acquired all the property, stocks,
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bonds and assets, of every kind, of the said Alaska

Northern Railway Company, except any right of ac-

tion or claim which said Alaska Northern Railway

Company might have [24] against any person or

persons whosoever with reference to the title to said

Seward townsite, otherwise known as Surveys

#726 North and South; and in a supplementary

agreement entered into on the 12th day of August,

1915, between said Franklin K. Lane, Secretary of

the Interior of the United States, acting by au-

thority of the President of the United States, and

the said representatives of the said Railway Com-

pany, any such claim or right of action was ex-

pressly excluded from the purchase made by the

United States.

The said action of the Alaska Northern Railway

Company against Frank L. Ballaine and John E.

Ballaine was tried at Seward on the first day of

November, 1915, by this Court. Both Frank L.

Ballaine and John E. Ballaine were present at the

trial of said action and knew of the facts above

stated, to wit, that at the time the United States of

America was the real owner of all the property,

stock, bonds and assets of said Alaska Northern

Railway Company, except the claim against them

on account of said lots and townsite, which had been

expressly reserved to the said Alaska Northern

Railway Company, or its agents, trustees or repre-

sentatives and in that suit said John E. Ballaine

introduced as part of his testimony (Exhibit One

to testimony of John E. Ballaine) a letter from
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Franklin K. Lane, Secretary of the Interior, dated

September 21, 1915, as follows:

**Dear Mr. Ballaine:

In response to your written request of September

16th, I advise you that the United States has no in-

terest in the suit brought by the Alaska Northern

against yourself and your brother involving the

Seward Townsite; any moneys or advantage that

may be recovered by the plaintiff in that suit would

not come to the United States. Under the terms of

the contract by which the Government is acquiring

the Alaska Northern securities, the right to this suit

and its proceeds was expressly reserved to and for

the sole benefit of the Canadian bondholders who

made the sale. The suit was commenced before the

Government acquired control of the Alaska North-

ern.

Cordially Yours,

(Signed) FRANKLIN K. LANE.

Mr. JOHN E. BALLAINE,
Seattle, Washington. '

'

The United States of America was granted leave

to intervene pursuant to Section 873, Compiled Laws

of Alaska, which provides:

'*Sec. 873. Any person may, before the trial,

intervene in an action or proceeding, who has

an interest in the matter of litigation, in the

success of either of the parties or an interest

[25] against both. An intervention takes

place when a third person is permitted to be-

come a pai-ty to an action or proceeding, either

by joining the plaintiff in claiming what is
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sought by the complaint, or by uniting with the

defendant in resisting the claims of the plain-

tiff, or by demanding anything adversely to

both the plaintiff and the defendant, and is made

by complaint setting forth the ground upon

which the intervention rests, filed by leave of

the Court and served upon the parties to the

action or proceeding who have not appeared,

and upon the attorneys of the parties who have

appeared, who may answer or demur to it as if

it were an original complaint."

Said complaint in intervention set out the above-

named facts, that the United States paid all the sums

of money mentioned in said agreements and it is now
the owner and holder of all the property of said

Alaska Northern Railway Company and asks that

plaintiff's complaint be dismissed.

It is further alleged in said complaint in interven-

tion that the said Alaska Northern Railway Com-
pany is now in charge of the officers and agents of

the United States of America and is entirely con-

trolled by them for and on behalf of the United

States of America.

It thus appears that the United States has per-

mitted the said Alaska Northern Railway Company
to continue its corporate existence, for just what rea-

sons of public policy does not appear, and that the

United States is in the actual possession, control and

management thereof.

The plaintiff demurs to the complaint in interven-

tion upon the following grounds

:
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**That it appears upon the face of said com-

plaint in intervention

—

First. That said Intervenor is without legal

capacity to become a party to said contro-

versy, in that said complaint in intervention al-

leges said intervenor to be a stockholder of the

defendant corporation in said action, owning the

stocks and bonds or a majority thereof, in said

corporation, and claims under and in privity

with said corporation; and, said intervenor is

not such a party to or interested in said action

as contemplated by the provisions of Section

873 of the Compiled Laws of Alaska, said inter-

venor being identified in interest with said de-

fendant corporation.

Second. That the Complaint in Intervention

in said cause does not state facts sufficient to

constitute a cause of action against plaintiff, in

that said action as instituted by plaintiff, is an

action of tort, wherein plaintiff seeks to recover

a judgment for damages against the defendant

corporation, and the question of the ownership

of the assets of said defendant corporation is not

placed in issue by plaintiff's complaint." [26]

As to the first grounds of demuiTcr, it seems clear

that the United States, the Intervenor, has a right to

intervene as having a vital interest in the matter of

litigation and in the outcome of the action. If any

judgment should be procured by plaintiff against

said Alaska Northern Railway Company it would be

in substance and effect a judgment against the

United States.
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In the case of Robinson vs. Crescent City M. & T.

Co. (Wegner, Intervenor) a California case, re-

ported in the 28th Pacific, page 950 (Section 387 of

the California Code of Civil Procedure is identically

the same as the Alaska statute on intervention) it

was held, in an action for trespass on land, that a

person could intervene where he claimed a grant of

a right of way through the land and alleged the acts

complained of were performed by defendant while

employed by him to construct such right.

See, also, McAllen v. Hodge (McAUen, Inter-

venor), 99 N. W. (Minn.) 424;

Wohlwend v. J. I. Case Threshing M.

Co., 44 K W. (Minn.) 517;

Stitch V. Dickinson, 38 Cal. 608;

Kinney v. Reid I. Co., 68 N. Y. Sup. 325.

Feinburg v. Amer. Surety Co., 67 N. Y.

Sup 868.

The real question on the merits in this case is

—

Can the United States be held liable in damages in

the sum of $450,000 (claimed by plaintiff and by

John E. Ballaine in Case #S-92 or in any other sum,

for or on account of the injuries complained of by

said plaintiffs 1

The United States cannot be sued for tort and

only in the court of claims upon contract.

*'The Government is never deemed guilty of

a tort, and is not responsible for the tortious

acts of its officers or agents generally, either of

malfeasance or of nonfeasance, although appar-

ently committed for its benefit, while engaged

in the discharge of official duties, and the United
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States have not by any statute permitted them-

selves to be sued for the torts of their officers."

39 Cyc., page 748.

Should the plaintiff be permited here to do indi-

rectly what it is conceded he cannot do directly?

He could not bring suit directly against the United

States, even though the United States had, through

its officers or agents, committed some tortious act

to his injury, but here the United States has never

injured him at all, [27] but, on the contrary, by

purchasing the said Railway property has given a

very considerable value to the lots in said Seward

townsite, without which they would have little, if

any, value. Plaintiff knew, when he was being sued

by the Alaska Northern Railway Company, that the

United States had expressly excluded any claim the

Alaska Northern Railway Company might have

against the plaintiff. The United States was not

prosecuting said action and in no manner committed

any act of which plaintiff can complain.

As was said in the case of Gribbons vs. United

States, 75 U. S., at pages 274 and 275;

"The supposition that the Government will

not pay its debts, or will not do justice, is not to

be indulged. Still less can it be made the

foundation for a claim of indemnity against loss

incurred by an individual by acting on such a

suggestion."

**The language of the statutes which confer

jurisdiction upon the Court of Claims, excludes

by the strongest implication demands against

the Government founded on torts. The general
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principle which we have already stated as appli-

cable to all governments, forbids, on a policy

imposed by necessity, that they should hold

themselves liable for unauthorized wrongs in-

flicted by their officers on the citizen, though oc-

curring while engaged in the discharge of offi-

cial duties."

The plaintiff cites the case of Thull, Admr, vs.

Panama R. R. Co., from the Supreme Court of the

Canal Zone, No. 112, decided May 27, 1913, upon ap-

peal from the Circuit Court of the Second Judicial

Circuit, opinion by H. A. Gudger, C. J., a photo-

graphic copy of which opinion is submitted in the

plaintiff's brief. The Panama R. R. Co. occupies

about the same status as the said Alaska Northern

Railway Company. The United States took over

said Panama R. R. Co. by and through the Isthmian

Canal Commission. All the stock of the said Pan-

ama R. R. Co. was purchased and owned and the road

controlled by the United States Government. The

Isthmian Canal Commission, as the agent of the

United States Government was in general charge of

the building of the canal and was operating said

railroad. In operating a train the engine was de-

railed and the engineer in charge of the train in-

stantly killed. The Court says

:

'^The Panama Railroad Company is a corpo-

ration doing business in the Canal Zone, and, as

such, is liable to be sued in the courts for al-

leged injuries, even though, as a matter of fact,

[28] its stock is owned and the road controlled

by the United States Government. So long as
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the railroad retains its original corporate char-

ter and exercises rights and privileges under the

same, it is amenable to the law and subject to

the jurisdiction of the courts.

On the contrary, the Isthmian Canal Commis-

sion is the agent of the United States Govern-

ment, and, as such, cannot be sued in the courts,

except to the extent and in the manner that may
be provided by law. There is no provision au-

thorizing a suit directly against the United

States Government, but there is a provision

which relates to accidents among the Commis-

sion employees, and provides that dependent

persons on those injured may claim and receive

certain compensation. In the case before us

this was claimed and paid."

The case is decided in favor of the defendant upon

the ground that the Isthmian Canal Commission was

in effect a lessee of the said Panama Railroad and

being therefore primarily liable to the employee, the

lessor was not liable.

The plaintiff also cites the case of Salus v. United

States from the Circuit Court of Appeals, Second

Circuit, 234 Fed. 841. This is a case where Salus

and others were charged with conspiracy to defraud

the United States under Section 37 of the Penal

Code, in conspiring with one Burke, manager of the

commissary department of the Panama Railroad.

The Court says, on page 844:

"The theory of the United States is that the

Panama Railroad Company is a governmental

department, and Burke, though on the payroll
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of and paid by that company, was an officer of

the United States. The trial judge so held as

matter of law. The Isthmian Canal Commis-

sion was an agency of the United States under

the supervision of the War Department, having

complete control of the building of the canal.

The United States was also the owner of the

whole capital stock of the railroad company, ab-

solutely dominating it and solely interested in

its profits or losses. The Government, how-

ever, continued the original corporate organiza-

tion of the railroad company for its own pur-

poses, among others to avoid the restrictions of

certain laws of the United States applicable to

the Commission. Accordingly there was created

a department called the '' subsistence depart-

ment, '

' composed of the labor, quarters, and sub-

sistence department of the Commission, which

furnished all food supplies to the employees on

the Isthmus and the commissary department of

the Panama Railroad Company, which bought,

carried, and furnished all other merchandise

and supplies. Burke was the manager of the

latter. When the United States enters into

commercial business it abandons its sovereign

capacity and is to be treated like any other cor-

porations. Bank of United States v. Planters'

Bank, 9 Wheat. 94, 6 L. Ed. 24. Although it abso-

lutely owns the Panama Railroad Companj^ and

is the only person profiting or losing by its

activities, still the railroad company sues and
is sued just like any other corporation, in its
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own name. If this tobacco had been deficient

in quality, the railroad company could have sued

Salas to recover the damages, and if it had not

been paid for 8alas could have sued the railroad

company [29] for the price. Therefore we

are of opinion that the combination proved did

not defraud or intend to defraud the U. S."

The United States was represented in the opera-

tion and construction of the Government railway in

Alaska by a board known as the Alaska Engineering

Commission, similar to the Isthmian Canal Commis-

sion. If the case at bar were one brought against

the Alaska Northern Railway Company for an in-

jury done by said railway company while being

operated, the situation would then be similar to that

existing in the two cases last above quoted and it

might possibly be that said Alaska Northern Rail-

way Company, if it had entered into commercial busi-

ness or transportation business, might be deemed to

have abandoned its sovereign capacity and be treated

like any other corporation, as said in Salas v. United

States, supra. Although if the road were actually

being operated by the Alaska Engineering Com-

mission and some one was injured, it might be that

under the rule announced in the case of ThuU, Admr.

V. Panama R-. R. Co., supra, the action could not be

maintained, for the reason that the United States,

or the Alaska Engineering Commission, its agent,

would be lessees of the road and therefore not liable

in an action on tort. But the case at bar is entirely

different. The plaintiff is not claiming, and cannot

claim, that he was ever injured by the United States,
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from whom a recovery here is sought to be had, al-

though it be indirectly. It is not claimed that the

Alaska Northern Railway Company was being oper-

ated and therefore the United States had entered

into commercial and transportation business, and
laid aside its sovereign capacity, and while so doing

had injured plaintiff. The United States had simply

acquired the railway property for a useful and im-

portant public purpose and the plaintiff had full

knowledge that in such transaction of purchase, the

United States expressly disclaimed and refused to

purchase the claim upon which the plaintiff and his

brother were sued, and they knew this at the time

that case against them was tried, and by proper ac-

tion, had they sufficient reason to believe that the

action was malicious and without probable cause,

they could have taken some steps to secure [30]

themselves from loss and injury. Their remedy
now, if they have any, would seem to be against the

former officers, agents, trustees or representatives

of the said Alaska Northern Railway Company, who
undertook to prosecute such claim concerning the

town lots against them, for their benefit, and not for

the benefit of the United States.

It is not specifically alleged in the complaint in

intervention that the plaintiff Ballaine had knowl-

edge and notice of the reserving of said right of ac-

tion by the Alaska Northern Railway Company or

its representatives and that the United States, on

purchasing said railway property, expressly ex-

cluded any claim against the Ballaines on account of

the lots in said Seward townsite and the United
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States, intervenor, will be permitted to add to said

complaint in intervention, at the end of the second

paragraph thereof, by interlineation, the words "of

which facts plaintiff had due notice.
'

' Such amend-

ment is purely formal and plaintiff is in no wise pre-

judiced thereby, and no ground of demurrer is as-

signed by reason of failure to make such allegation.

I am further of the opinion that the setting out in

this opinion of the letter from Secretary of the In-

terior Lane to John E. Ballaine is proper under the

general principle of judicial notice, and to aid in the

full determination of the questions involved in this

action.

The demurrer will be overruled.

Valdez, Alaska, July 16, 1917.

(Signed) FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Jul. 17, 1917. Arthur

Lang, Clerk. By John B. Miller, Deputy.

Entered Court Journal No. 11, page 305. [31]
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In the District Court for the Territory of Alaska,

Third Division.

No. 8.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY, a

Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Order Allowing Plaintiff to File Amended Answer

to Complaint in Intervention.

Comes now the plaintiff in the above-entitled ac-

tion, by his attorney L. V. Ray, and moves the Court

to withdraw his answer to the complaint in inter-

vention of the intervener, United States of America,

heretofore filed herein and to substitute plaintiff's

amended answer to said complaint in intervention,

which said amended answer is submitted herewith,

and said United States of America, intervener, ap-

pearing by its attorney, William A. Munly, United

States Attorney, and it appearing that there is no

objection to the withdrawal of said answer as afore-

said and to the substitution of the amended answer

as aforesaid;

It is therefore ordered and adjudged that the

plaintiff herein be and he is hereby allowed to with-

draw his answer heretofore filed herein to the com-

plaint in intervention of the intervener herein, and
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said plaintiff be and he is further allowed to file and

substitute his amended answer to the complaint in

intervention of the intervenor herein.

Done in open court this November tweKth, 1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Nov. 12, 1917. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page No. 568. [32]

In the District Court for the Territory of Alaska,

Third Division.

No. iS.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY, a

Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Amended Answer to Complaint in Intervention.

By leave of the Court first had and obtained,

comes now the plaintiff in the above-entitled action

and for an amended answer to the complaint in in-

tervention filed herein by the intervenor and by

way of affirmative defense thereto alleges as follows;
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I.

That the defendant, Alaska Northern Railway-

Company, was at all times in plaintiff's complaint

stated and now is a corporation organized and exist-

ing under and by virtue of the laws of the State of

Washington, constructing, operating and maintain-

ing a railroad within the Third Division of the Terri-

tory of Alaska, maintains its corporate organization

and existence and has complied with the laws of the

Territory of Alaska, relative to the doing business in

Alaska of foreign corporations.

n.

That the intervener. United States of America, be-

fore making to the defendant corporation, payment

for its property and assets, had full knowledge by

and through its Secretary of the Interior, Franklin

K. Lane, of the claim of this plaintiff against said de-

fendant corporation for damages as in plaintiff's

complaint set forth and that this action of plaintiff

was instituted in [33] the courts of the Territory

of Alaska prior to the final payment made by the

intervener for such stock and bonds of the defend-

ant corporation as were purchased by the Govern-

ment.

m.
That said intervener through its proper officers

and agents required of the committee of the bond-

holders of the defendant corporation, a bond with

good and sufficient sureties to indemnify it from loss

or damage by reason of the institution and prosecu-

tion by the Alaska Northern Railway Company of a

suit against this plaintiff, the subject matter of
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which concerned the ownership of the lands em-

braced in the Seward townsite.

IV.

That the intervenor has not and is not now exer-

cising any of the rights or attributes of sovereignty

in the conduct, operation, construction and mainte-

nance of the Alaska Northern Railway and pur-

chased and acquired the assets of said corporation

subject to the unliquidated claim and demand of

plaintiff caused by reason of the wrongful and mali-

cious acts of the officers and directors of said defend-

ant corporation at a time when said assets were

under option to said intervenor, which wrongful and

maUcious acts of the officers and directors of the de-

fendant corporation said intervenor permitted and

acquiesced in, having authorized such suit relative

to the ownership of the land embraced in the Seward

townsite to be instituted and prosecuted in the name

of said defendant corporation to the damage and loss

of this plaintiff, as in his complaint in this action set

forth.

WHEREFORE plaintiff prays judgment dismiss-

ing the complaint in intervention.

L. V. RAY,
Attorney for Plaintiff. [34]

United States of America,

Territory of Alaska,—ss.

L. V. Ray, being first duly sworn, on oath, de-

poses and says: That he is the attorney for the plain-

tiff in the above-entitled action; that he has read the

foregoing amended answer to the complaint in in-

tervention in said cause, knows the contents thereof
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and that he believes the same to be true; that he

makes this verification being duly authorized to so

do for and on behalf of the plaintiff in said action.

L. V. KAY.

Subscribed and sworn to before me this 10th day

of November, 1917.

[Seal] JOHN B. MILLER,
Deputy Clerk of the District Court, for the Territory

of Alaska, Third Division.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Nov. 10, 1917. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy. [35]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY, a

Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Demurrer to Amended Answer to Complaint in

Intervention.

Comes now the United States of America, inter-

venor herein, by William A. Munly, United States

Attorney for the Third Division of the Territory of
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Alaska, and demurs to the amended answer by way
of affirmative defense filed herein by the plaintiff

Frank L. Ballaine to the complaint in intervention

filed herein by the intervenor, on the ground and for

the reason that said amended answer and affirmative

defense upon its face does not state facts sufficient to

constitute a defense or counterclaim to said com-

plaint in intervention.

WILLIAM A. MUNLY,
United States Attorney.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Nov. 12, 1917. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy. [36]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order Sustaining Demurrer of Intervenor to

Amended Answer by Way of Aflarmative De-

fense to the Complaint in Intervention.

This matter came on upon the demurrer inter-
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posed by the United States of America, intervenor

herein, to the amended answer by way of affirmative

defense to the complaint in intervention, the inter-

venor herein appearing by William A. Munly,

United States Attorney, the plaintiff herein. Prank
L. Ballaine, appearing by his attorney, L. V. Ray;
and the Court having heretofore heard the argu-

ments of counsel, and having duly considered the

same, the Court at this time sustains said demurrer;

It is therefore ordered and adjudged that the de-

murrer of the United States of America, intervenor,

to the amended answer by way of affirmative defense

to the intervenor 's complaint in intervention herein

be, and the same is hereby, sustained ; to which order

the plaintiff excepts and said exception is allowed by

the Court.

Done in open court this 12th day of November,

1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Nov. 12, 1917.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11", page 568. [S7]
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In the District Court for the Territory of Alaska;,

Third Division.

No. S.-91.

iH^RANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NOETHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Judgment Dismissing Plaintiff's Complaint.

This matter coming on to be heard upon motion of

William A. Munly, United States Attorney and at-

torney for the United States of America, intervener

herein, for the dismissal of the plaintiff's complaint

filed herein; L. V. Ray, attorney for the plaintiff

having heretofore appeared herein and after the

Court had sustained the demurrer of the United

States of America, intervener herein, to the amended

answer by way of affirmative defense of the plain-

tiff to said intervener's complaint, said attorney for

the plaintiff announced in open court that the plain-

tiff declined to plead further herein ; and it appear-

ing to the Court that the United States of America

has filed its complaint in intervention herein, setting

forth that said United States of America is owner

of the Alaska Northern Railway Company, the de-

fendant herein, and that said United States of Amer-
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ica is the real party defendant herein ; and it appear-

ing that the plaintiff herein has filed its amended

answer by way of affirmative defense herein, and

that said intervener has heretofore filed its demurrer

to said amended answer and that said demurrer has

been heretofore sustained by the Court; and it

appearing to the Court that said plaintiff has de-

clined and now declines to plead further to said com-

plaint in intervention; [38] and it appearing to

the Court that plaintiff's action is one sounding in

tort and the real party defendant is the United

States of America as aforesaid and the Court is with-

out jurisdiction to proceed further in this cause ; and

the Court being fully advised in the premises

;

It is therefore ordered and adjudged that the

plaintiff' 's complaint be and the same is hereby dis-

missed; to all of the above order and judgment

thereon the plaintiff excepts, and said exception is

allowed by the Court.

Done in open court, this 3d day of December, 1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Dec. 3, 1917.

Arthur Lang, Clerk. By John B. Miller, Deputy.

Entered Court Journal No. 11, page No. 634 [3i9]
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FEANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order G-ranting Ninety Days' Time in Which to

Serve and File Bill of Exceptions, etc.

This matter coming on upon application of the

plaintiff by his attorney for an order of extension of

ninety days from the date hereof in which to serve

and file hill of exceptions and assignment of errors

on writ of error in the above-entitled cause, the

United States of America, intervenor herein, appear-

ing by William A. Munly, United States Attorney

and attorney for said intervenor ; and there being no

objection to granting said extension of time for said

purpose,

It is therefore ordered that the plaintiff herein,

Frank L. Ballaine, be and he is hereby granted

ninety days time from the date hereof in which to

serve and file his bill of exceptions and assignment

of errors on a wiit of error in the above-entitled

cause.
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Done in open court this 3d day of December, 1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Dec. 3, 1917.

Arthur Lang, Clerk. By John B. Miller, Deputy.

Entered Court Journal No. 11, page No. 636. [40]

In the District Court for the Territory of Alaska,

Third Judicial Division.

No. S.-91.

PRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

THE UNITED STATES OP AMERICA,
Intervener.

Telegraphic Order Extending Time in Which Plain-

tiff May Prepare, Serve and File Bill of Excep-

tions.

Pairbanks, Als., Mar. 1, 1918.

Lang, Clerk of Court,

Valdez.

Mailed you to-day quote in District Court for the

Territory of Alaska, Third Judicial Division, Prank

L. Ballaine, Plaintiff, versus Alaska Northern Rail-

way Company, Defendant, United States Inter-
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venor. Order upon good cause shown and it appear-

ing to the Court that the ninetj^ days' period granted

for preparing, serving and filing a Bill of Exceptions

on Writ of Error in this cause is about to expire it is

hereby ordered that said period be extended thirty

days.

Dated Fairbanks, Alaska, February twenty-eighth,

nineteen hundred eighteen.

CHAELES E. BUNNELL,
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, Third Division. Mar. 1, 1918.

Arthur Lang, Clerk. By , Deputy.

Entered Court Journal No. 11, page No. 658. [41]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,

vs.

Plaintiff,

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

THE UNITED STATES OF AMERICA,
Intervenor.
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Order Transmitted by Mail Confirming Telegraphic

Order Extending Time in Which Plaintiff may-

Prepare, Serve and File Bill of Exceptions.

Upon good cause shown and it appearing to the

Court that the ninety days' period granted for pre-

paring, serving and filing a hill of exceptions on

Writ of Error in this case is ahout to expire,

IT IS ORDERED that said period be extended

thirty days.

Dated Fairbanks, Alaska, February 28, 191'8.

CHARLES E. BUNNELL,
District Judge.

[Endorsed] : Filed in the District Court, Terri-.

tory of Alaska, Third Division. Mar. 12, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page 658. [42]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.
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Order Extending Time to May 2, 1918, in Which
Plaintiff may Prepare, Serve and File Bill of

Exceptions.

Pursuant to oral stipulation therefor heretofore

in open court made by respective counsel of record

for the above-named parties, and for good cause

shown,

IT IS ORDERED, that plaintiff have until May
2d, 1918, in which to prepare, serve and file his pro-

posed Bill of Exceptions, upon Writ of Error, in the

above cause.

Dated as of 2d day of April, 1'918, this 13th day of

April, 1918.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Apr. 13, 1918. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page No. 748. [43i]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLSNE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.
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Bill of Exceptions.

Comes now the above-named plaintiff and being

about to prosecute to the United States Circuit Court

of Appeals for the Ninth Circuit a writ of error

upon the judgment made and entered by the above

named District Court in the above-entitled cause on

the 3d day of December, 1917, does pray an order of

said District Court or of the Honorable Fred M.

Brown, Judge thereof, who made and rendered said

judgment aforesaid, that this bill of exceptions, con-

taining the following named papers, pleadings, pro-

ceedings and exceptions in said cause be filed, set-

tled and certified to as said plaintiff's bill of excep-

tions upon said writ of error to the United States

Circuit Court of Appeals, to wit

:

1. Plaintiff's complaint v. Alaska Northern Rail-

way Co.

2. Answer of defendant Alaska Northern Railway

Company to complaint.

3. Plaintiff's reply to defendant's answer.

4. Order granting the United States of America

the right to intervene.

5. Complaint in intervention by United States.

6. Plaintiff's demurrer to complaint in interven-

tion.

61/2- Order granting leave to amend complaint in in-

tervention.

7. Order of Court overruling plaintiff's demurrer

to complaint in intervention, together with!

plaintiff's exception to such order.

8. Decision of the Court thereon.



50 Frank L. Ballaine vs.

9. Order allowing plaintiff to file amended answer

to complaint in intervention. [44]

10. Amended answer to complaint in intervention.

11. Demurrer of intervenor to amended answer by

way of affirmative defense to the complaint

in intervention.

12. Order sustaining demurrer of intervenor to

amended answer to complaint in intervention.

13. Judgment dismissing plaintiff's complaint, to-

gether with plaintiff's exception thereto

therein incorporated.

14. Order granting ninety days' time.

15. Telegraphic order by Judge Bunnell, extending

time to serve and file bill of exceptions.

16. Order transmitted bj^ mail confirming tele-

graphic order of Judge Bunnell.

17. Order further extending time to serve and file

bill of exceptions dated as of April 2d, 1918.

True, full and correct copies of all of which said

papers, pleadings and proceedings are hereto at-

tached and are hj reference herein inserted in this

bill of exceptions.

The plaintiff prays that the order of said Court

made on the third day of December, 1917, dismissing

said cause for lack of jurisdiction in said Court to

hear and determine the same may be reversed.

Dated this 25th day of April, 1918.

L. V. RAY,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.
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Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[45]

In the District Court f\or the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NOETHERN RAILWAY COMPANY,

a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order SettUng and Certifying BiU of Exceptions.

This cause having come on for hearing on motion

for plaintiff for an order settling and certifying his

bill of exceptions to be used upon his writ of error

about to be prosecuted in said cause to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the judgment of this Court made and en-

tered herein on the 3d day of December, 1917, dis-

missing said cause on the grounds that the Court was

without jurisdiction of the subject matter of such ac-

tion ; and it appearing that said plaintiff filing here-

in his proposed bill of exceptions served same upon

counsel for the defendant and intervenor, giving due

notice of the date and place of the settlement of said

bill of exceptions, and no amendments or objections

to said bill of exceptions having been made by said
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defendant or by said intervenor, and the undersigned

Judge of said District Court having inspected and

considered the same and found such bill of excep-

tions to contain all of the papers, pleadings and pro-

ceedings and exceptions necessary to an determina-

tion of the question involved and raised by plaintiff's

vCxceptions,

—

IT IS THEREFORE ORDERED that the fore-

going bill of exceptions be and the same hereby is

allowed, approved and settled and that the same

shall be and constitute plaintiff's bill of [46] ex-

ceptions upon the prosecution of his writ of error in

said cause.

AND IT IS FURTHER ORDERED that this

order shall be deemed and taken as a certificate of

the undersigned Judge of this Court that such bill

of exceptions consists of all of the papers, pleadings,

proceedings and exceptions filed, presented, had,

done and taken in said cause and all of the matters

considered by said court in making and entering

said judgment of December 3, 1917, dismissing said

cause and of all matters and things necessary or

proper for the determination of the questions in-

volved herein or raised or attempted to be raised by

said writ of error.

Done at Valdez, this 30th day of April, 1918.

FRED M. BROWN,
Judge of the District Court for the Territory of

Alaska, Third Division.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.
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Entered Court Journal No. 11, page No. 756.

[47]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervenor.

Assignment of Errors.

Comes now the plaintiff, Frank L. Ballaine, in the

above-entitled action, and makes and files the fol-

lowing assignment of errors upon which the plain-

tiff will rely in the prosecution of his writ of error

herein

:

First: The Court erred in overruling the de-

murrer of plaintiff to the complaint in intervention

filed in said action by the United States of America

as intervenor;

Second: The Court erred in sustaining the de-

murrer of The United States of America, intervenor,

filed in said cause, demurring to the amended an-

swer of plaintiff in respect both to said amended an-

swer and matters and things alleged in said answer

by way of affirmative defense

;
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Third: The Court erred in holding as a matter

of law that the United States of America was and is

the real party defendant in said cause in that the

matter so adjudged was a matter of fact to be deter-

mined in the trial of the cause as to whether the

United States of America, intervenor, in said action,

exercised an attribute of sovereignty in the construc-

tion, maintenance and operation of the railway line

of the defendant corporation, or was as a matter of

fact engaged in a commercial enterprise
; [48]

Fourth: The Court erred in rendering its judg-

ment dismissing the Complaint of plaintiff on the

ground that said Court was and is without juris-

diction to proceed to determine said cause.

WHEREFORE, plaintiff in error prays that the

judgment of the said District Court of the Territory

of Alaska, Third Division, may be reversed, set

aside and held for naught.

L. V. RAY,
Attorney for Plaintiff in Error.

Due service of the foregoing assignment of errors,

by receipt of a copy thereof, admitted this 30th day

of April, A. D. 1918.

ALASKA NORTHERN RAILWAY COM-
PANY,

Defendant.

By WILLIAM A. MUNLY,
Attorney.

THE UNITED STATES OF AMERICA,
Intervenor.

By WILLIAM A. MUNLY,
U. S. District Attorney, Third Division of Alaska.
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[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff in Error,

vs.

ALASKA NORTHERN RAILWAY COMPANY,

a Corporation,

Defendant in Error,

and

THE UNITED STATES OF AMERICA,
Intervenor.

Petition for Writ of Error.

Comes now the plaintiff in error and says : That

on the third day of December, A. D. 1917, the above-

entitled Court made and entered its judgment here-

in against the plaintiff, Frank L. Ballaine, adjudg-

ing that the complaint of plaintiff be- dismissed for

lack of jurisdiction in the above-entitled court to

hear and determine said cause.

That in said judgment, and in the proceedings had

prior thereto, certain errors were committed to the

prejudice of the plaintiff, all of which more fully

appears in the assignment of errors, which is filed

with this petition.
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WHEEEFORE, the plaintife prays that a Writ

of Error may issue in his behalf out of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the errors so complained of, and that the

transcript of the record, testimony, proceedings and

papers in this cause, duly authenticated, may be

sent to the said United States Circuit Court of Ap-

peals for the Ninth Circuit and that such other and

further proceedings may be had in the premises as

may be proper herein.

L. V. RAY,
Attorney for Plaintiff in Error. [50]

Due service of the foregoing petition admitted

this 30th day of April, A. D. 1917.

WILLIAM A. MUNLY,
U. S. Attorney and Atty. for Deft. Alaska Northern

Railway Company, Defendant.

THE UNITED STATES OF AMERICA,
Intervenor.

By WILLIAM A. MUNLY,
United States Attorney.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[51]
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In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff in Error,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
Defendant in Error,

and

THE UNITED STATES OP AMERICA,
Intervenor.

Order Allowing Writ of Error.

On this Both day of April, A. D. 1918, came the

plaintiff in error herein, by his attorney, and filed

and presented to the Court his petition, praying for

the allowance of a writ of error, and the assignment

of errors, intended to be urged by him
;
praying also

that a transcript of the record, testimony, proceed-

ings and papers upon which the order and judgment

herein was rendered, duly authenticated, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit, and that such other and

further proceedings may be had as may be proper

in the premises.

NOW, THEREFORE, in consideration of the

premises, and the Court being fully advised,

IT IS ORDERED that the aforesaid writ of error

be, and the same is hereby allowed.

IT IS FURTHER ORDERED, that a transcript

of the record, testimony, papers, files and proceed-
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ings in this cause, duly authenticated, be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page 756. [52]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervenor.

Writ of Error.

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honor-

able FRED M. BROWN, Judge of the District

Court for the Territory of Alaska, Third Divi-

sion, GREETING:
Because in the record and proceedings, as also in
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the rendition of the judgment of a plea which is in

said District Court before you, or some of you, be-

tween Frank L. Ballaine, plaintiff, and Alaska

Northern Railway Company, a corporation, defend-

ant, and The United States of America, intervenor,

manifest error hath happened to the great damage
of the said plaintiff, Frank L. Ballaine, as is stated

in his petition herein. We being willing that error,

if any hath been, shall be duly corrected, and full

and speedy justice done to the party aforesaid in this

behalf, do command you, if judgment be therein

given, that then, under your seal, distinctly and

openly, you send the record and proceedings afore-

said, with all things concerning the same to the Jus-

tices of the United States Circuit Court of Appeals

for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, in said

Circuit, within sixty days from the [53] date of

this writ, in the said Circuit Court of Appeals, to

be then and there held; that the record and pro-

ceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done

therein to correct that error, what of right and ac-

cording to the laws and customs of the United States

and the Territory of Alaska should be done.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the Supreme Court

of the United States, this 30th day of April, A. D.

1918, and in the one hundred and forty-second year

of the Independence of the United States of

America.
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Allowed by:

FRED M. BROWN,
Judge of the District Court for the Territory of

Alaska, Third Division.

Attest : ARTHUR LANG,
Clerk of the District Court for the Territory of

Alaska, Third Division.

Entered Court Journal 11, page 757.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[54]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervenor.

Petition for Order Fixing Amount of Bond upon

Writ of Error.

Comes now the plaintiff above named and being

about to prosecute his writ of error from the judg-

ment of the above-named court made and entered

on the 3d day of December, 1917, to the United
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States Circuit Court of Appeals for the Ninth Cir-

cuit, prays an order of the above-named court or the

Honorable Fred M. Brown, Judge thereof, who

made and entered said judgment, fixing the amount

of the bond to be furnished by plaintiff upon said

writ of error, conditioned upon said plaintiff prose-

cuting said writ of error to effect and upon his an-

swering to defendant of all damages and costs if he

fails to make his plea good.

Dated this 30th day of April, 1918.

L. V. EAY,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[55]

In the District Court for the Territory of Alaska,

Third Division.

No. S-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NOETHERN RAILWAY COMPANY,
Defendant.

THE UNITED STATES OF AMERICA,
Intervenor.
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Order Fixing Amount of Bond upon Writ of Error.

On motion of above-named plaintiff, by his attor-

ney of record,

IT IS ORDERED that a bond in the sum of One

Thousand Dollars conditioned according to law and

with good and sufficient surety be executed and filed

herein by said plaintiff, to be approved by the

undersigned Judge of said District Court.

Done at Valdez, Alaska, this 30th day of April,

1918.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page No. 758.

[56]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervenor.
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Bond on Writ of Error.

KNOW ALL MEN BY THESE PRESENTS,
That we, Frank L. Ballaine, as principal and John
A. Nelson and W. M. Sauers, as sureties, are held

and firmly bound unto the defendant, Alaska North-

ern Railway Company, a corporation, and to the

United States of America, intervenor aforesaid, in

the full and just sum of One Thousand Dollars to

be paid to said defendant, Alaska Northei-n Railway
Company, corporation aforesaid, and to the United

States of America, intervenor aforesaid, their attor-

neys, successors or assigns; to which payment, well

and truly to be made, we bind ourselves, our heirs,

executors and administrators, jointly and severally,

by these presents. Sealed with our seals and dated

this 28th day of February, A. D. 1918.

WHEREAS, lately in the District Court for the

Territory of Alaska, in the Third Division thereof.

In an action at law pending in said court between

Frank L. Ballaine, plaintiff, and Alaska Northern

Railway Company, a corporation, defendant, and
the United States of America, intervenor, a judg-

ment was rendered in favor of said defendant and
against the plaintiff, and the said Frank L. Ballaine,

having obtained a writ of error, and filed a copy

thereof in the clerk's office of said court, to reverse

the judgment in the aforesaid action at law, and a

citation directed to the said Alaska Northern Rail-

way Company, a corporation, and to the United

States of America, intervenor, citing and admonish-

ing them to be and appear at a session of the United
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States Circuit Court of [57] Appeals for the

Ninth Circuit, to be holden at the City and County

of San Francisco, in the State of California, on or

after the 2d day of June, A. D. 1918.

Now the condition of the above obligation is such

that if the said Frank L. Ballaine shall prosecute

said Writ of Error to effect and answer all dam-

ages and costs that may be awarded against him if

he fail to make said plea good, then this obligation

to be void; otherwise to remain in full force and

virtue.

FRANK L. BALLAINE,
Principal.

JOHN A. NELSON,
Surety.

W. M. SAUERS,
Surety.

Signed, sealed and delivered in the presence of

WM. H. WHITTLESEY.
CURTIS R. MORFORD.

United States of America,

Territory of Alaska,—ss.

John A. Nelson and W. M. Sauers, being fii'st duly

sworn, on oath, depose and say, each for himself and

not one for the other, that he is not an attorney or

counsellor at law, mai^hal, deputy marshal, clerk,

deputy €lerk or other officer of any court; that he

is a resident of the Third Division of the Territory

of Alaska, owning property therein ; that he is worth

more than one thousand dollars over and above all
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just debts and liabilities and exclusive of property

exempt from execution.

JOHN A. NELSON.
W. M. SAUERS.

Subscribed and sworn to before me this 28tli day

of February, A. D. 1918.

[Notarial Seal] WM. H. WHITTLESEY,
Notary Public in and for the Territory of Alaska.

My commission expires Nov. 30, 1921.

Approved this 30 day of April, A. D. 1918.

FRED M. BROWN,
District Judge, Territory of Alaska, Third Divi-

sion.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[58]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintife,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervener.
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Citation on Writ of Error.

The United States of America to the Alaska North-

ern Railway Company, a Corporation, the At-

torney General of the United States, and to

Honorable William A. Munly, United States

District Attorney for the Third Judicial Divi-

sion of the Territory of Alaska, GREETING:
You are here cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the.Ninth Circuit, to be held at the city

of San Francisco, in the State of California, within

thirty days from the date of this writing, pursuant

to a writ of error in the clerk's office of the District

Court for the Territory of Alaska, Third Division,

wherein Frank L. Ballaine is plaintiff in error, and

the Alaska Northern Railway Company, a corpora-

tion, is defendant in error, and show cause if any

there be, why the judgment in said Writ of Error

should not be corrected and speedy justice should

not be done to the parties in that behalf.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the Supreme

Court of the United States, this 30th day of April,

in the year of our Lord one thousand nine hundred

and eighteen, and of the Independence of the United

States the one hundred and forty-second.

FRED M. BROWN,
District Judge, Territory of Alaska, Third Divi-

sion.

Entered Court Journal No. 11, page No. 758. [59]
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Received a copy of the foregoing certified copy of

citation of writ of error at Valdez, Alaska, this 30th

day of April, A. D. 1918.

WILLIAM A. MUNLY,
United States Attorney for Alaska Northern Rail-

way Company, Defendant,

THE UNITED STATES OF AMERICA,
Intervenor.

By WILLIAM A. MUNLY,
United States Attorney. [60]

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Apr. 30, 1918. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

No. S-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY, a

Corporation,

Defendant,

UNITED STATES OF AMERICA,
Intervenor.
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Certificate of Clerk of District Court to Transcript

of Record.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, Arthur Lang, Clerk of the District Court, Ter-

ritory of Alaska, Third Division, do hereby certify

that the foregoing and hereto attached typewritten

pages, numbered from 1 to 61 inclusive, are a full,

true and correct transcript of the records and files

of the proceedings in the above-entitled cause as the

same appears on the records and files in my office;

that this transcript is made in accordance with the

bill of exceptions filed in my office April 30, 1918',

and made a part of said transcript, and I hereby cer-

tify that the foregoing transcript has been prepared,

examined and certified to by me, and that the cost

thereof, amounting to Twenty-five and 65/100 Dol-

lars ($25.65) has been paid by the plaintiff in Error.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said Court this 3d

day of May, A. D. 1918.

[Seal] ARTHUR LANG,
Clerk. [61]

[Endorsed]: No. 3158. United States Circuit

Court of Appeals for the Ninth Circuit. Frank L.

Ballaine, Plaintiff in Error, vs. Alaska Northern

Railway Company, a Corporation, and The United

States of America, Defendants in En-or. Transcript
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of Record. Upon Writ of Error to the United

States District Court of the Territory of Alaska,

Third Division.

Filed May 22, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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FRANK L. BALLAINE,
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L. V. RAY,
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FOR THE NINTH CIRCUIT

FRANK L. BALLAINE,
Plaintiff in Error.

vs.

ALASKA NORTHERN RAILWAY \ No. 3158.
COMPANY, a Corporation,

Defendant,
THE UNITED STATES OF
AMERICA, Intervener.

Upon "Writ of Error from the United States District

Court for the Territory of Alaska

Third Division

Brief for Plaintiff in Error

STATEMENT OF THE CASE.

On April 29, 1915, in the District Court for the

Territory of Alaska, Third Division, the defendant

in error, the Alaska Northern Railway Company, a

corporation, commenced an action against the Alas-



ka Central Railway Company, a corporation, and

others, including the plainti:ff in error herein, Frank

L. Ballaine, seeking to declare a trust for the use

and benefit of the Alaska Northern Railway Com-

pany in and to certain real estate, subdivided into

town lots, constituting and comprising the Townsite

of Seward, Alaska, the legal title thereto being

vested in Frank L. Ballaine, plaintiff in error herein.

Such action was heard upon its merits and a

decree entered therein November 7, 1915, dismissing

the cause, with costs to the defendants, including

Frank L. Ballaine, plainti:ff in error herein.

Complaint.

On June 24, 1916, the plaintiff in error herein,

Frank L. Ballaine, instituted the action at bar

against the Alaska Northern Railway Compam^, a

corporation, as defendant, in which action Frank L.

Ballaine seeks to recover damages from the Alaska

Northern Railway Company for malicious prosecu-

tion, alleging that the suit of April 29, 1915, in

which suit he was named as a defendant, was ma-

liciously brought by the said Alaska Northern Rail-

way Company, its officers and agents, without prob-

able cause, and that such action had terminated in

favor of the plaintiff in error herein.



Answer.

The defendant, Alaska Northern Railway Com-

pany, by its counsel of record, appeared and filed an

answer in said cause, admitting the corporate exist-

ence of the defendant in error, its compliance with

the laws of Alaska relative to foreign corporations

doing business in the Territory of Alaska, said cor-

poration being organized under the laws of the State

of Washington, and alleged that the property of the

defendant corporation was at the time of bringing

said action owned by the United States of America.

The defendant corporation made general denial of

other material allegations of plaintiff's complaint,

and, as an affirmative defense, plead a defense of

** advice of counsel."

Reply.

To this answer of the defendant corporation,

plaintiff filed a reply in which he controverted the

af&rmative defense contained in defendant's answer

and denied that a full, impartial, frank and truthful

statement of the facts was made and disclosed to the

attorneys of said defendant and alleged that certain

attorneys of the said defendant, particularly those

personally conducting the former litigation were so

personally, financially and officially interested in the
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outcome of such litigation that such counsel were

unable to, and did not, render fair and impartial

advice and counsel to the defendant corporation and

its Board of Trustees, so constituted in jDart by such

counsel.

To Summarize.

The case of the plaintiff in error against the

defendant in error is at issue upon the joleadings

as framed in the lower court, upon the following

points

:

1. Did the defendant in error maliciously and

without probable cause institute the action of April

29, 1915, to the damage of the plaintiff in error

herein, Frank L. Ballaine?

2. Was said action by said defendant corpora-

tion instituted upon advice of counsel, after a full,

complete, fair and impartial disclosure and state-

ment of the facts connected therewith?

Complaint In Inteevention.

A short time before the action of plaintiff in

error against defendant in error came to an issue

upon the pleadings and was ready for trial, the

United States of America, through its United States

Attorney for the Third Division of Alaska, after



first having obtained permission and authority from

the trial court so to do, filed its complaint in inter-

vention in the case at bar, setting forth briefly that,

by virtue of an Act of Congress of the United States,

commonly designated as the Alaska Railroad Act,

the federal government had contracted to purchase

and did afterwards purchase all the stock, bonds and

assets of the defendant corporation; that the plain-

tiff in error herein had knowledge that there was

excluded from the purchase made by the United

States from the Alaska Northern Eailway Company

any claim of said Railway Company against any

persons whomsoever with reference to the title of

the Townsite at Seward, Alaska; that the United

States has paid in full all moneys contracted by it

to be paid for the assets, stocks and bonds of the

defendant corporation and is a hona fide purchaser

and holder of the same ; that the defendant corpora-

tion is in charge of officers and agents of the United

States of America, is entirely controlled by such

officers and agents for and on behalf of the United

States of America and that the United States did

not at any time have any interest, right or title in

the litigation commenced by the Alaska Northern

Railway Company as plaintiff on April 29, 1915,

against the plaintiff Frank L. Ballaine and others;

and further, that said suit with reference to the



owneisMp of the Seward townsite was commenced

and prosecuted solely for and in behalf of the for-

mer trustees and owners of the Alaska Northern

"Railway Company.

The plaintiff in error, to this complaint in inter-

vention, filed a demurrer; the demurrer was by the

court overruled. Plaintiff filed an answer to the

complaint in intervention, which answer was with-

drawn and an order of the trial court was made

allowing plaintiff to file an amended answer to the

complaint in intervention, which was filed by plain-

tiff. In this answer to the complaint in intervention

plaintiff in error affirmatively alleged

:

1. That the defendant in error was and is now

engaged in the constructing, operating and main-

taining of a railroad within the Territory of Alaska

and maintains its corporate organization and exist-

ence.

2. That the intervenor had full knowledge, by

and through its Secretary of the Interior, of the

claim of this plaintiff in error against the defend-

ant corporation for damages for alleged malicious

prosecution prior to the final -payment by the govern-

ment for the stock and bonds of the defendant cor-

poration. And
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3. That the United States has not exercised and

is not now exercising any of the rights or attributes

of sovereignty in the conduct, operation, construc-

tion and maintenance of the Alaska Northern Rail-

way Company, but is engaged in a commercial busi-

ness in the operation and conduct of the same and

acquired the assets of the defendant corporation

subject to the unliquidated claim and demand of

plaintiff for damages sustained and suffered by and

through the acts of the former board of directors

of the defendant corporation.

The government demurred to the amended ans-

wer of plaintiff to the complaint in intervention

upon the ground that said amended answer and

affirmative defense did not state facts sufficient to

constitute a defense or counterclaim to the complaint

in intervention. The plaintiff declining to plead

further to the complaint in intervention, on Decem-

ber 3, 1917, the lower court dismissed plaintiff's

complaint upon the ground that the court was with-

out jurisdiction of the subject-matter of said action,

the same being an action in tort, in which the real

party defendant is the United States.
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To Summarize.

The federal government alleges that by reason

of its ownership of the property of the defendant

corporation, any damage or loss sustained by the

plaintiff in error by reason of an action maliciously

instituted by said defendant corporation prior to

the purchase of the property of same by the govern-

ment cannot be compensated in a suit brought by

such injured individual against such corporation.

NARRATIVE.

Counsel believing that a better presentation of

the matters to be submitted for the determination of

the Appellate Court can be had by a brief narrative

of the facts concerning the government railroad pro-

ject in Alaska and with the belief that the same may

in some degree be helpful to said Honorable Court,

the following narrative is made:

In the year 1903, certain railroad men identified

with the growth and upbuilding of the Pacific North-

west organized a corporation, the object and purpose

of which was to construct a railroad from some ter-

minus on the Alaska coast into the interior of Alas-

ka, to connect with the stampede and placer strike

on the Tanana River, near the point where was
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afterwards established the town of Fairbanks, Alas-

ka. Resurrection Bay on Kenai Peninsula was se-

lected by these railroad builders as the coast ter-

minus. One of the directors of said corporation,

after such corporation and the other individual

directors had declined to join in the venture, se-

cured, by relinquishment, from a homesteader, and

subsequently, by purchase through Soldiers Addi-

tional Scrip from the government, one hundred and

sixty acres of land, at a point on Resurrection Bay

where the town of Seward, Alaska, is now located.

The land thus acquired was platted and subdivided

into blocks and lots and sold. The plaintiff in error

received in his name patents from the United States

Government for the land embraced in said Seward

townsite and held the nominal and legal title, where-

as in fact the plaintiff in error owned one-third of

said land and a brother, John E. Ballaine, the re-

maining two-thirds of said land so embraced in said

townsite.

Shortly after construction of the proposed rail-

road had been initiated in 1903, in a region along the

surveyed route of said proposed railroad from the

Pacific Coast to the Fairbanks district, large quan-

tities of merchantable coal were discovered in what

is now known as the Matanuska coal fields. This
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valuable discovery gave additional impetus to the

railroad project, and construction was well under

way, until an Executive Order of the President of

the United States in November, 1906, withdrew from

entry coal lands in Alaska.

For a period of a few years, in which sporadic

attempts to resurrect and refinance the railroad pro-

ject were had, other than maintenance work, but

little progress was made. Congress enacted the

Alaska Railroad Act, entitled, "An Act to Authorize

the President of the United States to Locate, Con-

struct and Operate Railroads in the Territory of

Alaska, and for other purposes," approved March

12, 1914. In accordance with the power conferred

upon him by the terms and provisions of said Act,

after a full and complete investigation of various

railway routes in Alaska, by and through agencies

appointed by the President, the President an-

nounced, on or about April 10, 1915, the route se-

lected by him for the Alaska Railroad would have

for its coast terminus the town of Seward on Resur-

rection Bay, Alaska. At this time, or immediately

thereafter, negotiations were entered into by the

Honorable, The Secretary of the Interior, and cer-

tain gentlemen representing the bondholders of the

Alaska Northern Railway Company. These nego-



tiations resulted in the purchase by the United

States Government of all the stocks, bonds and

assets of the x\Iaska Northern Bailway Company.

On April 29, 1915, the Alaska Northern Railway

Company, a corporation organized under the laws of

the State of Washington, as plaintiff, instituted an

action against Frank L. Ballaine, plaintiff in error

herein, and other defendants, seeking to impose a

trust in favor of the Alaska Northern Railway Com-

pany and its bondholders and stockholders in and

to the lands embraced in the townsite of Seward,

alleging the said Frank L. Ballaine held the same

with others as trustee ex maleficio for the said

Alaska Northern Railway Company. Some of the

lots and blocks of the same had been sold to indi-

vidual purchasers who afterward relied upon such

lots so purchased by them and organized and main-

tained their homes and business, subsequently in-

corporating under the laws of congress, the town of

Seward, Alaska, embracing within its corporate

limits all of the land in controversy in said former

action.

This is, briefly, a narrative statement of the

romance and fact connected with pioneer railroad

building in Alaska.
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ARGUMENT.

For convenience in presentation, counsel sub-

mits argument upon the following heads, covering

points raised by assignment of errors.

First.

The United States is a stockholder of the de-

fendant corporation.

Second.

The demurrer of plaintiff to complaint in inter-

vention should have been sustained.

Third.

The case is at issue in the trial court upon the

issues framed hy the pleadings as between the plain-

tiff and the defendant corporation.

Fourth.

The plaintiff in error is entitled to have deter-

mined upon testimony submitted, relevant thereto,

whether in the conduct, operation and maintenance

of the Alaska Northern Railway Company the

United States Government has abandoned its sov-

ereign capacity and has entered upon a commercial

business.
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Fifth.

The dismissal of plaintiff's complaint by the

lower court upon the ground that said court was

without jurisdiction of the subject-matter of the

action precludes plaintiff from submitting to a com-

petent tribunal the question of fact as to damage

sustained by him and deprives plaintiff of any

remedy.

Sixth.

We submit plaintiff is entitled to have adjudi-

cated and determined the question of fact, as to

tvhether he is entitled to damages, and the assess-

ment thereof by a jury. The plaintiff is further

entitled to have judicially determined the mixed

question of law and fact as to whether the United

States Government is engaged in a commercial

enterprise in the operation of the Alaska Northern

Eadlway and is to be treated like any other cor-

poration.

FIRST.

The United States is a stockholder of the de-

fendant corporation.

(a) The United States secured by purchase

all the stock and bonds and assets of the defendant
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corporation. (See Paragraphs 2 and 3, Complaint

in Intervention, Record, p. 15.)

(b) The management of the Alaska Northern

Railway Company is in charge of officers and agents

of the United States. (Paragraph 4, Complaint in

Intervention, Record, p. 15.)

(c) The defendant corporation maintains and

has its corporate organization. (Answer of De-

fendant Corporation, Par. 1, Record, p. 5.)

SECOND.

The demurrer of plaintiff to complaint in inter-

vention should have been sustained.

Under this particular heading, a brief argument

will be made. We submit upon the record presented

the United States of America is the only stock-

holder of the defendant corporation and as such

stockholder cannot maintain or defend an action to

which the corporation itself is a party. The stock

and bonds of the defendant corporation carried with

them the ownership of the assets.

In the case of Litchfield vs. Goodnow, 123 U. S.

549, Mr. Chief Justice Waite in delivering the

opinion of the court says:

^'Greenleaf, in his Treatise on the Law of
Evidence, Vol. 1, section 523, states the rule
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applicable to this class of cases thus: * Under
the term parties, in this connection, the law
includes all who are directly interested in the

subject matter and had a right to make defense
or to control the proceedings and to appeal
from the judgment. This right involves also

the right to adduce testimony and to cross

examine the witnesses adduced on the other
side. Persons not having these rights are re-

garded as strangers to the cause. But to give

full effect to the principle by which parties are

held bound by a judgment, all persons who are
represented by the parties and claim under
them, or in privity with them, are equally con-

cluded by the same proceedings. We have al-

ready seen that the term privity denotes mutual
or successive relationship to the same rights of

property. The ground, therefore, upon which
persons standing in this relation to the litigat-

ing party are bound by the proceedings to which
he was a party is that they are identified with
him in interest; and whenever this identity is

found to exist, all are alike concluded. Hence,
all j)rivities, whether in estate, in blood, or in law,

are estopped from litigating that which is con-
clusive on him with whom they are in privity.'

The correctness of this statement has been often
affirmed by this court, (Lovejoy vs. Murphy

,

70 U. S. 3 Wall. 1, 19 (18:129, 134); Bobbins
vs. Chicago, 71 U. S. 4 Wall. 657, 673 (18:427,

430) ; and the principle has been recognized in
manv cases. Indeed, it is elementary. Hale
vs. Finch, 104 U. S. 261, 265 (26:732, 733);
Brooklyn, G. 4& N. B. B. Co. vs. National Bank,
102 U. S. 14, 22 (26:61, 64); Butterfield vs.

Smith, 101 U. S. 570 (25:868).''

Had the stock, bonds and assets of the defend-

ant corporation been purchased by or passed into
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the hands of a private individual or any other cor-

poration, it seems there can be no question but what

a complaint in intervention by such stockholder in

an action brought against the corporation in which

the stockliolder owned the stock and bonds would be

subject to successful attack by demurrer.

THIRD.

The case is at issue in the trial court upon the

issues framed dy the pleadings as hettveen the plain-

tiff and the defendant corporation.

An examination of the complaint, answer and

reply will clearly show the situation to be as set

forth in the statement of the case hereinbefore made

and as concisely set forth in the above heading.

FOURTH.

The plaintiff in error is entitled to have deter-

mined upon testimony submitted, relevant thereto,

whether in the conduct, operation and maintenance

of the Alaska Northern Railway Company, the

United States Government has abandoned its sov-

ereign capacity and has entered upon a commercial

business.

We call the attention of the court to the case of
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Solus vs. United States, from the Circuit Court of

Appeals, Second Circuit, 234 Federal, 841. This is

a case where Salus and others were charged with

conspiracy to defraud the United States under Sec-

tion 37 of the Penal Code, in conspiring with one

Burke, manager of the commissary department of

the Panama Railroad. The court says, on page 844

:

''The theory of the United States is that

the Panama Railroad Company is a government

department, and Burke, though on the payroll

of and paid by that company, was an officer of

the United States. The trial judge so held as

matter of law. The Isthmian Canal Com-
mission was an agency of the United States

under the supervision of the War Department,

having complete control of the building of the

canal. The United States was also owner of the

whole capital stock of the railroad company,

absolutely, dominating it and solely interested

in its profits or losses. The government, how-

ever, continued the original corporate organiza-

tion of the railroad company for its own pur-

poses, among others to avoid the restrictions of

certain laws of the United States applicable to

the Commission. Accordingly there was created

a department called the 'subsistence depart-

ment,' composed of the labor, quarters and sub-

sistence department of the coromission, which

furnished all food supplies to the employees on

the Isthmus and the commissary department of

the Panama Railroad Company, which bought,

carried, and furnished all other merchandise

and supplies. Burke was the manager of the

latter. When the United States enters into

commercial business it abandons its sovereign
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capacity and is to be treated like any other cor-

poration. Bank of United States vs. Planters
Bank, 9 Wheat. 904, 6 L. Ed. 244. Although it

absolutely owns the Panama Railroad Company
and is the only person profiting or losing by its

activities, still the railroad company sues and
is sued jnst like any other corporation, and in

its own name. If this tobacco had been de-

ficient in quality, the railroad company could
have sued Salus to recover the damages, and
if it had not been paid for, Salus could have
sued the railroad company for the price. There-
fore we are of opinion that the combination
proved did not defraud or intend to defraud
the United States."

The plaintiff in error, however, is not claiming

that he was ever injured by the United States. He

does claim that the Alaska Northern Railway Com-

pany is a corporation in existence, operating, main-

taining and conducting a railroad ; that the board of

directors having charge of its affairs, immediately

preceding the management by a board of directors

elected by the United States Government as a stock-

holder of the corporation, caused the injury and the

latter board is continuing the corporate business of

said Alaska Northern Railway Company.

Counsel admits that as a general rule the United

States cannot be guilty of a tort, nor in general held

liable for the torts of its officers and servants. There

seems, however, to be a distinction as to where the
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Government's officers act merely in a ministerial

and not in an executive capacity. That is, if in the

exercise of any of the rights and attributes of i^o-

litical sovereignty a tort is committed by the officers,

no remedy is had against the Government.

The case of State of Louisiana, complainant,

vs. Garfield, Secretary of the Interior, 211 U. S. 70,

53 L. Ed. 93, is a recent case. This case is a suit

brought against an executive officer of the govern-

ment. In the law edition is a note with reference

to suits against federal officers or agents as suits

against the United States, and we find from the

cases cited in such note that ejectment may be main-

tained for various purposes against the United

States, and there is a class of cases which hold that

the immunity of the United States from suit cannot

successfully be pleaded in favor of officers and

agents of the United States when sued by private

persons for property in their possession as such

agents. The leading case on this question is United

States vs. Lee, 106 U. S. 196, 27 L. Ed. 171, in which

it was held by a decision of five to four that eject-

ment could be maintained against officers occupying

on behalf of the United States land used for a

military station and for a national cemetery. This

principle extends to other suits for alleged unlawful
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invasion of property rights by officers of the United

States acting on behalf of the Government.

Wells vs. Nichles, 104 U. S. 444, 26 L. Ed.
825.

"A suit by a riparian owner to prevent
interference with his rights in a submerged
water front by an officer of the United States

in possession of a pier built bv the Government
is not to be deemed a suit against the United
States, of which a state court cannot take juris-

diction without the consent of the United States,

although in determining the question the court

may have to consider whether the defendant
could constitutionally acquire from the United
States authority to obstruct the plaintiff's ac-

cess to navigable water in front of his land

without making or securing compensation to

him. '

'

Scranton vs. Wheeler, 179 U. S. 141, 45 L.

Ed. 126.

As far as the record in this case is concerned,

there is nothing to show in the pleadings of the

defendant corporation that it is other than a private

corporation duly organized by law and engaged in

the transaction of its corporate business in accord-

ance with its objects and purposes, and in accord-

ance with the laws of the Territory of Alaska rela-

tive to the doing of business in Alaska of private

corporations. The Government in filing its com-

plaint in intervention seeks to make suggestion to

the court that this action is in effect an action
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acainst the United States and that therefore the

District Court of Alaska is without jurisdiction to

hear or determine the same.

FIFTH.

The dismissal of plaintiff's complaint by the

lotver court tcpon the ground that said court tvas

tvithout jurisdiction of the subject ^natter of the

action precludes plaintiff from submitting to a com-

petent tribunal the question of fact as to damage

sustained by him and deprives plaintiff of any

remedy.

What the plaintiff in this case seeks is an ad-

judication by the court after a full and complete

hearing of the allegations in their complaint against

the corporation, which they claim maliciously and

without probable cause instituted action against

them and caused them to suffer a very considerable

loss, in money, in reputation and in other rights.

Should the court hold that the United States is the

real party defendant in this case, such decision in

the event the Ballaines did maintain the proof

necessary to support their allegations, would abso-

lutely deprive them of any remedy and the right to

compensation for malicious injuries inflicted.

The record shows that the purchase of the
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Alaska railroad properties was consummated after

this unliquidated demand of plaintiff was submitted

to the court by proper action for determination.

When the government purchased the Alaska

Northern Railway Company, its stocks and bonds,

they acquired its assets and its liabilities. It is

pleaded the government well knew of this unliqui-

dated demand which was being urged by the plain-

tiffs, had forwarded to the proper officers copy of

the decision of this court upon the trial of the orig-

inal case, copy of the findings of fact and conclusions

of law; the}^ knew it was an unliquidated demand

likely to become a liability against the corporation

whose property the government purchased.

In support of this I cite the case of Ward et al.

vs. Congress Construction Company, 99 Fed. 598,

as follows:

"While the United States cannot be sued,

or its property rights affected by a judgment,
without the express authority of congress, where
it acquires projDerty from a party to a pending
suit, its rights in such property are subject to

the result of the litigation, the same as would
be those of an individual."

Had a private individual purchased the Alaska

Northern Railway Company, there can be no ques-

tion but what the liability would follow the owner-

ship of the corporation.
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The corporation known as the Alaska Northern

Railway Company has not lost its identity as such,

but as far as the law is concerned, either in the State

of Washington or the Territory of Alaska, such

body is a corporate body and subject to the juris-

diction of the Alaska court. It has appointed a

resident agent—^has signified its consent to be sued

in the courts of that jurisdiction. If the United

States made a bad bargain when buying the Alaska

Northern Railway and its assets, and found an un-

liquidated demand which we now seek to have ad-

judicated, it should stand by its bargain the same

as an individual, or other corporation would be com-

pelled to do by our laws.

I believe the court will take judicial notice of

the generally understood fact that in the Panama

Canal Project, the stock and bonds of the railroad

theretofore operating are owned by the Government,

but, that the corporation maintains its existence and

has its officers, although under the direction of the

War Department; and, that the same plan is being

pursued with reference to the Alaska Railway Pro-

ject, though it is under the control of the Depart-

ment of the Interior.

I desire to further call the court's attention to

the case cited in 99 Federal 598. The language of
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the Circuit Judge rendering the opinion, on page

600, as follows:

"But it by no means follows, and we think
it not true, that, if the United States shall

choose to acquire of one of the parties to a suit

an interest in or possession of property already
in litigation, it will not, as would an individual

purchaser in a like case, take the interest or

possession subject to the result of the litiga-

tion.
'

'

An analysis of the suit at bar with reference

to the principle above quoted would seem to me to

make conclusive that if the United States acquired

an interest and possession of property belonging to

the Alaska Northern Railway Company, already in

litigation, as shown by the records of this court, it

will, as would an individual purchaser in a like case,

take such interest or possession, subject to the re-

sult of the litigation. We submit this conclusion is

in consonance with all principles of law and good

conscience.

Furthermore, until judginent is rendered against

the Alaska Northern Railway Company in the action

at bar, how can the Government say that its pos-

session or right to possession is in danger or in

peril? Until this unliquidated demand brought to

recover damages in a suit for malicious prosecution

is adjudicated, upon what possible ground can this
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Government intervene? It seems strange that the

United States Government by virtue of its com-

mercial interest can interfere or intervene in a suit

between two individuals, wherein one individual

seeks to recover from the other individual, a private

corporation, it is true, damages for the malicious
£

-rr-r

prosecution of a suit formerly instituted by it. We
fail to see where any new principle of law is involved

upon this particular point and know of no case

which we can cite or can find which will decide that

the Government can intervene in a suit brought be-

tween two private individuals. We believe the Con-

stitution of the United States gives to the plaintiff

in this case a right to have adjudicated the question

of damage sustained by him through the alleged

malicious prosecution without probable cause of the

former suit against him, and that even though the

Government as a stockholder of such corporation

might now have some interest in the property which

possibly would be subject to execution in the event

of a verdict and judgment for plaintiff, an attempt

to defeat the leyj of such execution would bring the

Government within the rule laid down in United

States vs. Lee and the Federal case of Ward vs.

Congress Construction Company, ubi. supra.
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SIXTH.

We submit plaintiff is entitled to have adjudi-

cated and determined the question of fact, as to

whether he is entitled to damages and the assessment

thereof hy a jury. The plaintiff is further entitled

to have judicially determined the mixed question of

law and fact as to whether the United States Gov-

ernment is engaged in a commercial enterprise in

the operation of the Alaska Northern Radlway Com-

pany and is to be treated like any other corporation.

We respectfully submit that the trial court in

its decision dismissing the complaint of plaintiff

against the defendant corporation has in effect de-

termined without a trial the questions of fact stated

above.

CONCLUSION.

Counsel respectfully submits the plaintiff should

be permitted to present to a jury the question of his

damage resulting from the alleged malicious acts of

the defendant corporation; that should such verdict

be favorable to the plaintiff, and judgment entered

thereon, the question of enforcing the collection of

such judgment would be governed by the laws of

Alaska relative to the levy of execution.
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Tliat until such judgment is recovered by plain-

tiif against said defendant corporation, the United

States of America, merely as a stockholder in said

defendant company, has no such interest as will

permit its intervention to defeat a fair and impartial

trial of the facts and matters put in issue by the

complaint, answer and reply, in the case against the

railroad company.

That if the Government is in fact engaged in

a conmaercial enterprise, and is maintaining, operat-

ing and constructing a railroad, under the corporate

charter of the Alaska Northern Railway, carrying

passengers and freight for hire, as plaintiff claims,

and desires to submit testimony in support thereof,

we submit such a commercial interest of the federal

government will not give rise to the presumption

that such business and commercial activity is in

exercise of a sovereign right, privilege or attribute,

with the attendant prerogative attempted to be here

asserted, to the detriment of plaintiff, and in dero-

gation of his otherwise absolute right of appeal to

our tribunals for redress on account of wrongs

suffered and injuries sustained.

Counsel desires to state to this Honorable Court

it is with no little embarrassment that he presents

this cause concerning the right of an individual
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client as opposed to an asserted right of our Nation.

The right of that client is subordinate to the

needs, necessities and demands of our Government.

We, however, respectfully submit, the action of

the plaintiff, is not an action, directly or indirectly,

concerning or affecting our Government in any of

its attributes of sovereignty.

We further respectfully submit as an indisput-

able proposition, that had any other corporation, or

person, purchased the stock and bonds of the Alaska

Northern Railway Company, maintained its corpo-

rate entity, carried on its commercial business as a

common carrier, the plaintiff could institute his

action against such corporation, irrespective of who

might constitute its board of directors.

If, the fact that such Board of Directors, is now

made up of Government employees and officers,

makes such corporation immune to the action of

plaintiff, and such fact, coupled with the fact of

ownership of the capital stock which elects said

Board of Directors, by the Government, raises a

conclusive presumption of sovereignty, plaintiff has

no case.

On the other hand, the commercial character of

the enterprise, the continuing entity of the defend-
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ant corporation, and the fact of the right given to

plaintiff in that no wrong is without a remedy, would

seem to make a case for plaintiff; in any event, to

such extent that he be permitted to submit to a trial

court the issues raised by the defendant corporation,

in its answer; and, further, whether such com-

mercial enterprise was or is invested with a para-

mount right or attribute of sovereignty of the

Federal Government.

It is respectfully submitted, the action of the

lower court should be reversed, in that plaintiff

should not, upon the record, be deprived of his

right to enforce his remedy.

Respectfully submitted,

L. V. EAY,

Attorney for Plaintiff in Error.
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Statement of Case.

An action was brought by the appellant filing hivS

complaint in the District Court for the Territory of

Alaska, Third Division, on June 24, 1916, which com-
plaint is substantiallv as follows:



I.

That at all the times hereinafter stated, the de-

fendant was and now is a corporation organized
and existing under and by virtue of the laws of
thj^ State of Washington, doing business and
owning property within the Third Division of
the Territorv of Alaska.

II.

That on the 29th day of April, 1915, the de-

fendant connnenced an action against the plain-

tiff, and others, in the above court, which court

had jurisdiction of said action, entitled "ALAS-
KA NORTHERN RAILAVAY COMPANY, a

corporation, Plaintiff, versus ALASKA CEN-
TRAL RAILWAY COMPANY, a corporation,

TANANA CONSTRUCTION COMPANY, a

corporation, JOHN E. BALLAINE, FRANK L.

BALLAINE, and others. Defendants", said

cause being numbered on the docket of said court

No. 720 ; that thereafter such proceedings in said

action were had and done that after due trial a

decision was rendered, upon the merits, on No-
vember 1st, 1915, at a special term of said court

then and there held at Seward, Alaska, in favor

of plaintiff in this action, one of the defendants

therein; and against the defendant corporation

herein, plaintiff therein ; that thereafter, on No-
vember 9th, 1915, judgment was duly rendered,

in accordance with the decision of said court, in

favor of this jDlaintiff, and another, and against

the defendant corporation ; that numerous exten-

sions of time were, by the court, granted to said

defendant (plaintiff in said action) in which to

prepare, serve and file its Bill of Exceptions

upon plaintiif in this action, (one of the defend-

ants, as aforesaid, in said cause) ; that, however.



said defendant corporation has failed, within the

time allowed, or at all, to so prepare, serve and
file such Bill of Exceptions, and said cause has

wholly terminated in favor of plaintiff.

III.

That in so bringing and prosecuting said ac-

tion the defendant acted maliciously and without
probable cause.

IV.

That in connection with said action the de-

fendant wrongfull}^ maliciously and without
probable cause, filed in the office of the United
States Commissioner and Ex-officio Recorder
for Kenai Precinct of said Third Division, at

Seward, a notice of Us pendens, whereby plain-

tiff was prevented from selling and disposing of

extensive real property holdings owned by him
in the said Town of Seward, Alaska.

V.

That by means of the premises plaintiff was
compelled to pay and did pay large sum^s of

mone}^ in the preparation for trial and in the de-

fense of said action, so, as aforesaid, brought
maliciously and without probable cause; was
compelled to devote and did devote several

months' time in the preparation of said cause
for trial at great personal sacrifice ; has become
indebted in large sums of money for counsel fees

in the defense of said action ; has been deprived
of the right to sell or otherwise dispose of ex-

tensive real property holdings owned by him at

a period of time when such holdings had largely

and greatly increased in marketable value, and



has been otherwise injured in his good name and
reputation, all to the damage of plaintiff in the

sum of One Hundred and Fifty Thousand and
no/100 Dollars ($150,000.00).

WHEREFORE, plaintiff, FRANK L. BAL-
LAINE, pravs judgment against the defendant,

ALASKA NORTHERN RAILWAY COM-
PANY, a corporation, in the sum of ONE HUN-
DRED FIFTY THOUSAND AND NO/100
DOLLARS ($150,000.00), damages, and for all

proper costs and disbursements herein.

Thereafter on the 23rd day of October, 1916, the.

defendant, Alaska Northern Railway Company, filed

its answer, substantially as follows:

I.

Referring to Paragraph One of Plaintiff's

complaint herein, defendant admits that it was
and now is a corporation organized and existing

under and by virtue of the laws of the State of

Washington, doing business within the Third

Division of the Territory of Alaska, but denies

generally the balance of said Paragraph One of

said complaint and alleges that the property in

the name of said defendant within the Third Di-

vision of the Territory of Alaska is owned by the

United States of America.

11.

Referring to Paragraph Two of plaintiff's

complaint defendant admits the same.
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III.

Referring to Paragraph Three of Plaintiff's

complaint defendant denies generally each and
ever}^ allegation contained in said Paragraph
Three of said complaint.

IV.

Referring to Paragraph Four of plaintiff's

complaint defendant denies generally each and
every allegation contained in said Paragraph
Four of plaintiff's complaint.

V.

Referring to Paragraph Five of plaintiff's

complaint defendant denies generally each and
every allegation contained in said Paragraph
Five of plaintiff's complaint.

And for an affirmative defense to plaintiff's com-

plaint defendant alleges as follows:

I.

That the defendant as alleged in Paragraph
Two of the plaintiff's complaint herein com-

menced an action, on the 29th day of April, 1915,

against the plaintiff herein and others in the

above entitled court, entitled ''Alaska Northern
Railway Company, a corporation, plaintiff, vs.

Alaska Central Railway Company, a corpora-

tion, Tanana Construction Company, a corpora-

tion, John E. Ballaine, Frank L. Ballaine, et al.,

defendants", said case being numbered on the

docket of said court No. 720.



That the defendant, b}^ its trustees and offi-

cers, before making and filing said complaint
consulted and sought the advice of its attorneys,

Thomas C. West, George H. Patrick and AV/ J.

Boland and after a full, frank and truthful state-

ment of the facts in said case to said attorneys,

the defendant was advised bv said attorneys that

there was a good and sufficient and probable

cause of action and sufficient ground for bring-

ing said action in said court, and that said attor-

neys George H. Patrick and W. J. Boland each

advised the trustees of said defendant that it

was necessary to bring said action against said

plaintiff to protect the interest of said defend-

ant in the townsite of Seward, Territory of

Alaska, in regard to which said action was
brought and that unless said trustees brought
such action they would run serious risk of being

held personally liable by the bondholders and
shareholders of said defendant, and said trus-

tees of said defendant believing in said advice

and acting in accordance therewith brought said

suit as aforesaid on the 29tli day of April, 1915.

WHEREFORE defendant pra^^s to be hence

dismissed with its costs and disbursements

herein.

Thereafter on the 6th day of December, 1916,

plaintiff filed his reply to the affirmative matter in

the answer of the defendant, the Alaska Northern

Railway Company, substantially denying all the ma-

terial allegations of affirmative matter of defend-

ant's answer.

Thereafter, on the 23rd day of October, 1916, the

United States of America, intervenor and defendant



in error, obtained an order granting leave to inter-

vene, and on the same date filed its complaint in in-

tervention snbstantially as follows:

Leave of the Court to intervene in the above

entitled action having been granted, comes now
the United States of America by and through

William N. Spence, United States Attorney for

the Third Division of the Territory of Alaska,

acting under the authority and by the direction

of the Attorney General of the United States,

and for cause of action and ground of interven-

tion in the above entitled action alleges the fol-

lowing facts

:

I.

Under and bv virtue of an Act of Congress of

the United States entitled "An Act to Authorize

the President of the United States to Locate,

Construct and Operate Railroads in the Terri-

tory of Alaska, and for Other Purposes", which

said act was approved March 12, 1914, Franklin

K. Lane, Secretary of the Interior of the United

States, acting by authority of the President of

the United States and for and in behalf of the

United States, entered into a written agreement

on the 6th day of April, 1915, with W. E. Sta-

vert, F. G. Jemmett and W. J. Boland, as a com-

mittee for the management of the Alaska Cen-'

tral Syndicate acting under an agreement dated

September 14, 1909, together with certain other

parties thereto, including International Assets

Limited, a corporation organized under the laws

of the Province of Ontario, Canada, and Geoff-

rey T. Clarkson, as holder of a charge against

certain deposited securities of the Alaska North-

ern Railway Company, therein mentioned as
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trustee; also the Canadian Bank of Commerce
and the American Security & Trust Company, a

corporation organized under the laws of the

District of Columbia ; and supplementary to said

agreement and said Franklin K. Lane, Secre-

tary of the Interior of the United States, acting

by the authority of the President of the United

States made a further agreement with said par-

ties on the 12th day of August, 1914.

II.

That said agreements were made and entered

into for the purchase of the railway and real

and personal property of the Alaska Northern
Railway Company situate in the Territory of

Alaska and all the stocks and bonds of said cor-

IDoration and for the purpose of vesting the en-

tire conti'ol, possession and ownership of all the

'Stocks and bonds, railway and real and personal

property in the United States of America. That
both of said agreements, however, expressly ex-

cluded from the purchase made by the United
States of America from the Alaska Northern
Railway Company any claims of the Alaska
Northern Railway Company or of the vendors in

said agreement against any person or persons

whomsoever with reference to the title of the

Seward to^aisite, otherwise known as United
States Surveys 726, North and South, of all ol

which facts plaintiff had due notice.

III.

That the United States of America has paid

all the sums of money mentioned in said agree-

ments and is now the owner and holder of all of

the property set forth and mentioned in said
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agreements and is the bona fide purchaser and

holder of the same, and that the purchase price

paid therefor was the full and reasonable value

thereof.

IV.

That the management of the Alaska Northern

Railway Company and of its properties is now
in charge of the officers and agents of the United

States of America and is entirely controlled by

them for and on behalf of the United States of

America, and that the former owners of the said

Alaska Northern Railway Company have no in-

terest in said Alaska Northern Railway Com-

pany or its railway or properties or its stocks

and bonds,

V.

That said United States of America never at

any time had any interest or right of title in the

litigation commenced by the said defendant

Alaska Northern Railway Company on April 29,

1915, against the plaintiff Frank L. Ballaine and

others and that said litigation was commenced

and prosecuted after the United States of Amer-

ica had entered into the first agreement herein

referred to. That said suit was instituted, com-

menced and prosecuted solely for and in behalf

of the folder trustees and owners of the Alaska

Northern Railway Company and the interests

represented by them.

WHEREFORE intervening plaintiff prays

that the complaint of the plaintiff be dismissed.

Thereafter on the 25th day of November, 1916, the

plaintiff filed his demurrer to the complaint in in-

tervention.
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Thereafter on tlie 2nd day of August, 1917, the

Court entered its order overruling said demurrer.

Thereafter on the 12th day of November, 1917,

plaintiff filed his amended answer by wa}" of affirma-

tive defense to the complaint in intervention, substan-

tially as follows

:

I.

That the defendant, Alaska Northern Railway
Company, was at all times in plaintiff's com-
plaint stated and now is a corporation organized
and existing under and by virtue of the laws of

the State of Washington, constructing, operat-

ing and maintaining a railroad within the Third
Division of the Territory of Alaska, maintains
its corporate organization and existence and has
complied with the laws of the Territory of

Alaska relative to the doing business in Alaska
of foreign corporations.

II.

That the intervenor. United States of Amer-
ica, before making to the defendant corporation,

pa^TQent for its property and assets, had full

knowledge by and through its Secretary of the

Interior, Franklin K. Lane, of the claim of this

plaintiff against said defendant corporation for

damages as in plaintiff's complaint set forth and

that this action of plaintiff was instituted in

the courts of the Territory of Alaska prior to the

final pajTnent made by the intervenor for such

stock and bonds of the' defendant corporation as

were purchased by the Government.
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III.

That said intervenor through its proper offi-

cers and agents required of the committee of the

bondholders of the defendant corporation, a
bond with good and sufficient sureties to indem-
nify it from loss or damage by reason of the in-

stitution and prosecution by the Alaska Northern^

Railway Company of a suit against this plain-

tiff, the subject matter of which concerned the

ownership of the lands embraced in the Seward
townsite.

IV.

That the intervenor has not and is not now ex-

ercising any of the rights or attributes of sov-

ereignty in the conduct, operation, construction

and maintenance of the Alaska Northern Rail-

way and purchased and acquired the assets of

said corporation subject to the unliquidated

claim and demand of jDlaintiff caused by reason
of the wrongful and malicious acts of the officers

and directors of said defendant corporation at a

time when said assets were under option to said

intervenor, which wrongful and malicious acts

of the officers and directors of the defendant
corporation said intervenor permitted and ac-

quiesced in, having authorized such suit relative

to the ow^nership of the land embraced in the.

Seward townsite to be instituted and prosecuted

in the name of said defendant corporation to the

damage and loss of this plaintiff, as in his com-
plaint in this action set forth.

WHEREFORE plaintiff prays judgment dis-

missing the complaint in intervention.

Thereafter on the 12th day of November, 1917, the

United States of America filed its demurrer to the

affirmative matter in said amended answer and
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thereafter the court on the 12th day of November,

1917, sustained said demurrer of the intervenor.

Thereafter on the 3rd day of December, 1917, the

court entered its judgment as follows:

This matter coming on to be heard upon mo-
tion of William A. Munly, United States Attor-

ney and attorney for the United States of Amer-
ica, intervenor herein, for the dismissal of the

plaintiff's complaint filed herein; L. V. Ray, at-

torney for the plaintiff having heretofore ap-

peared herein and after the court had sustained

the demurrer of the United States of America,
intervenor herein, to the amended answer by way
of affirmative defense of the plaintiff to said in-

tervenor 's complaint, said attorney for the plain-

tiff announced in open court that the plaintiff

declined to plead further herein, and it appear-

ing to the court that the United States of Amer-
ica has filed its complaint in intervention herein

setting forth that said United States of America
is owner of the Alaska Northern Railway Com-
pany, the defendant herein, and that said United
States of America is the real party defendant
herein ; and it appearing that the plaintiff herein

has filed its amended answer by way of affirma-

tive defense herein, and that said intervenor ha^

heretofore filed its demurrer to said amended an-

swer and that said demurrer has been heretofore

sustained by the Court ; and it appearing to the

Court that said plaintiff has declined and now
declines to plead further to said complaint in

intervention ; and it appearing to the Court that

plaintiff's action is one sounding in tort and the

real party defendant is the United States of

America as aforesaid and the court is without

jurisdiction to proceed further in this cause ; and
the court being fully advised in the premises

;
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It is therefore ordered and adjudged that the

plaintiff's complaint be and the same is hereby
dismissed; to all of the above order and judg-
ment thereon the plaintiff excepts, and said ex-

ception is allowed by the Court.

QUESTIONS INVOLVED.

1. The right of the United States of America to

intervene in said action.

2. The right of the court to render the judgment

herein dismissing said action on the ground set forth

in the complaint in intervention of the United States

to the effect that the United States was the real party

defendant in interest, and as plaintiff's action was

one of tort, the court was without jurisdiction to pro-

ceed with said case.

POINTS AND AUTHORITIES.

I.

The right to intervene on the part of the United

States.

The statute of Alaska on the right of intervention

is found in Section 873 of the Compiled Laws of

Alaska, and reads as follows:

Sec. 873. Any person may, before the trial,

intervene in an action or proceeding, who has an
interest in the matter of litigation, in the suc-

cess of either of the parties or an interest against

both. An intervention takes place when a third
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person is permitted to become a party to an ac-

tion or proceeding, either by joining the plain-

tiff in claiming what is sought by the complaint,

or by uniting with the defendant in resisting the

claims of the plaintiff, or by demanding any-

thing adversely to both the plaintiif and the de-

fendant, and is made by complaint setting forth

the ground upon which the intervention rests,

tiled by leave of the court and served upon the

j)arties to the action or proceeding who have not

appeared, and upon the attorneys of the parties

who have appeared, who may answer or demui'

to it as if it were an original complaint.

The Alaska 'Statute is an exact copy of the Califor-

nia statute. (California Code of Civil Procedure,

Section 387). California authorities hold that the

order allowing intervention may be made ex parte.

Spanagel v. Beay, 47 Cal. 608

;

Kimhall v. Bicliardson & Kimhall Co., Ill

Cal. 396, 43 Pac. 1111.

If there is any objection for irregularities of serv-

ice it is elementary that a general appearance made

by the plaintiff in filing the demurrer to the interven-

tion complaint waives any such objection.

-3 Cyc. 523 and authorities cited.

Complaint in intervention shows that the United

States is the real party defendant and has an interest

in the matter in litigation and in the success of the

defendant, one of the parties, in accordance with

the requirements of SecH:ion 873 of the Compiled

Laws of Alaska of 1913. In such case it is held in
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Hohinson v. Crescent City Transportation
Company, 93 Cal. 316, 28 Pac. 950,

that the right to intervene is not limited to any par-

ticular kind or class of cases but is general in actions

in tort as well as in any other actions.

See also

:

McAllen v. Hodge (McAllcn, Intervenor), 99
K W. 424;

Wohlwend v. Case Tliresliing Machine Co.,

44N. W. 517;

Coffey V. Greenfield, 55 Cal. 382;

3Iorey v. Lett et ah, 31 Pac. 857;

Bosenhcrg v. Salomon, 38 N. E. 982.

But irrespective of the Alaska statute authorizing

intervention, the United States is entitled to inter-

vene where its interests are to be protected.

The Exchange, 7 Cranch, 116, 147;

Stanley v. Schtvalby, 147 U. S. 513;

Percy Summer Club v. Astle et al., 110 Fed.

486, and cases cited.

II.

AVhere a complaint states substantial facts which

constitute a cause of action or if it can be inferred

by reasonable intendment from the matter set forth

it will be sufficient in the absence of a motion to make

more definite and certain, notwithstanding imperfec-

tions of form or the omission of specific allegations.

Shea V. Nilima, 133 Fed. 209.
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III.

The United States is the real party defendant in

this case, as the facts alleged in the complaint in

intervention, which are admitted by the plaintiff in

error, show, and the United States cannot be sub-

jected to an action of this character as it has not given

congressional authority to do so.

Hagood v. Southern, 117 U. S. 52;

Murra/y v. Wilson Distilling Co., 213 U. S. 169

;

Smith V. Reeves, 178 U. S. 438.

IV.

The immunit}^ of a State from suit or action, ex-

cept when consented to by the State, is the same as

that of the United States, the immunity in each case

being founded on sovereignty and the cases holding

a State to be immune have therefore like application

to the United States.

Cunningham v. Macon cC* Brunswick B. Co.,

109 U. S. 446, 451

;

Hans V. Louisiana, 134 U. S. 17;

Kawananakoa v. Pohjhlank, 205 U. S. 353.

V.

The United States has not permitted or given con-

sent to be sued in any matter sounding in tort.
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Federal Statutes Annotated, Supplement 1912,

page 202

;

Schillinger v. United States, 155 U. S. 167;

Peahody v. United States, 231 U. S. 539;

Harieij v. United States, 198 U. S. 229;

Rnssell v. United States, 182 U. S. 516;

Bighy v. United States, 188 U. S. 406;

Gibbons v. United States, 75 U. S. (8 Wall.)

269, 275 ; 39 Cyc. page 748.

VI.

A State or the United States cannot be sued in re-

gard to its property even if it goes into a private un-

dertaking.

Cimningliam v. Macon & Brunswick B, Co.,

109 U. S. 446;

Christian v. Atlantic d North Carolina By.,

133 U. S. 233;

Murray v. Wilson Distilling Co., 213 U. S. 151

;

Be Ayers, 123 U. S. 443.

VII.

The United States as the owner in possession of

property cannot be interfered with behind its back.

Goldberg v. Daniels, 231 U. S. 222

;

International Postal Supply Co. v. Bruce, 194
U. S. 601;

Oregon v. Hitchcock, 202 U. S. 69

;

Nagginah v. Hitchcock, 202 U. S. 473;

Belknap v. Schild, 161 U. S. 10.
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VIII.

Suing for the property of the United States is

•suing the United States.

Stanley v. ScJmalhy, 147 U. S. 508

;

Belknap v. ScMU, 161 U. S. 17;

United States v. Clark, 8 Peters 436.

IX.

An action to recover a money judgment is the same

as a suit against its property where a State or the

United States would be obliged to pay it.

Smith V. Reeves, 178 U. S. 438;

Kaivananahoa v. Polyhlank, 205 U. S. 353.

X.

When is the government acting in its sovereign

capacity "? Suits may be maintained by the Govern-

ment in its own courts when it has a proprietary and

pecvmiary interest in the result and also when it is

necessary in order to enable it to discharge its obli-

gations to the public. In the former cases it has all

the privileges and rights of a sovereign.

United States v. Am. Bell Telephone Co.,

167 U. S. 265;

United States v. Beehe, 127 U. S. 338.



19

XI.

All the property of the United States is held for

public purposes, and the property held by its agency

in this ease is for a public purpose, and entitled to

the immunities secured to the sovereign authority.

United States v. Insley, 130 U. S. 265;

Van BrocMin v. State of Tennessee, 117 U. S.

151.

XII.

The Act of March 12, 1914, authorizing the Presi-

dent of the United States "to locate, construct and

operate railroads in the Territory of Alaska and for

other purposes,
'

' by its very terms show that its pur-

poses are authorized under the constitution and that

they are for public purposes and not for private pur-

poses, and that the United States is not therefore

embarking in a private enterprise and abandoning

its sovereign functions. That Act, in Section 1, 38

Stat. L. 306, says that the railroads are to be oper-

ated for the settlement of public lands, and "to pro-

vide for the transportation of coal for the Army and

Navy, transportation of troops, arms, munitions of

war, the mails and for other governmental and public

uses." That Act further authorizes the President

"to purchase, condemn, or otherwise acquire upon

such terms as he may deem proper any other line

or lines of railroad in Alaska which may be neces-

sary to complete the construction of the line or lines
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of railroad designated or located by liim," and fur-

ther on the Act declares: "That it is the intent

and purpose of Congress to authorize and empower

the President of the United States, and he is hereby

fully authorized and empowered, through such

officers, agents, or agencies as he may appoint or

employ, to do all necessary acts and things in addi-

tion to those specially authorized in this Act to enable

him to accomplish the purposes and objects of this

Act."

XIII.

That the Government has full power to engage in

the work of constructing a railroad or canal has been

fully settled.

Wilson V. Shaw, 204. JJ. S. 33;

California v. Pacific B. Co., 127 U. S. 1, 39;

Pacific Railroad Removal Cases, 115 U. S. 1,

14,18;

Luxton V. North River Bridge Co., 153 U. S.

525.

ARGUMENT.

RIGHT OF THE UNITED STATES TO
INTERVENE.

As will be seen by an examination of the pleadings,

this appeal arises out of an action for alleged ma-

licious prosecution brought by the plaintiff, Frank L.

Ballaine, against the Alaska Northern Railway Com-
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pany, a cori^oration, defendant in the District Court

for the Territory of Alaska, Third Division, in which

damages to the extent of $150,000 were sought to be

recovered by the plaintiff, on account of an action

brought by tlie defendant herein on April 29, 1915,

against the plaintiff and others, in which action a

judgment was entered adversely to the defendant

herein on November 9, 1915, and wiiich action the

plaintiff herein alleges was brought maliciously and

without probable cause and by which and the filing

of a lis pendens in connection therewith the plaintiff

alleges he was prevented from selling extensive real

property holdings owned by him in the Town of

Seward, Alaska, and by which he was compelled to

pay large sums of money in preparation for trial and

defense thereof. In the present case, the United

States having obtained an order therefore ex parte,

filed its complaint in intervention, alleging that under

and by virtue of the provisions of an Act of Congress

approved March 12, 1914, the United States became

by purchase for full value in the entire control, pos-

session and ownership of all the property of the

Alaska Northern Railway Company and that man-

agement of said Company was entirely in the charge

of the officers and agents of the United States of

America, that the former owmers of the Alaska North-

ern Railway Company have no interest in said com-

pany, its properties, stocks or bonds. It is further

set forth in said complaint in intervention that the
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United States never had any interest, right or title

in the litigation brought on April 29, 1915, by the

Alaska Northern Railway Company against the plain-

tiff herein, Frank L. Ballaine and others, that said

litigation was expressly excluded from the purchase

by the United States of the Alaska Northern Railway

'Company, that the plaintiff had knowledge thereof^

and that the former litigation, commenced as afore-

said, on April 29, 1915, was prosecuted solely for and

in behalf of the former trustees and owners of the

Alaska No.rthern Railway Company and the in-

terests represented by them. All these allegations

made in the comj^laint in intervention are not denied

by the plaintiff and therefore stand as admitted.

The first minor point raised by the appeal is the

right of such intervention hj the United States and

the obtaining of the same by an ex parte order. Sec-

tion 873 of the Compiled Laws of Alaska of 1913 fur-

nishes the authority for the allowance of an inter-

vention and is as follows:

Sec. 873. Any person may, before the trial,

intervene in an action or proceeding, who has an

interest in the matter of litigation, in the success

of either of the parties or an interest against

both. An intei^Tution takes places when a third

person is permitted to become a party to an ac-

tion or proceeding, either by joining the plain-

tiff in claiming what is sought by the complaint,

or by miiting with the defendant in resisting the.

claims of the plaintiff, or by demanding anything

adversely to both the plaintiff and the defend-
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ant, and is made by complaint setting forth the

ground upon which the intervention a*ests, filed

by leave of the Court, and served upon the par-

ties to the action or proceeding who have not ap-

peared, and upon the attorneys of the parties

Avho have appeared, who may answer or demur
to it as if it were an original complaint.

It will be seen that the intervention in the present

case is made by a complaint setting forth the grounds

upon which the intervention arises, filed by leave

of the Court and served upon the parties to the ac-

tion or proceeding.

The Alaska statute, we can say from a personal ex-

amination and comparison made, is an exact copy

of the statute of California, (California Code of Civil

Procedure, Section 387.) And the California authori-

ties hold that the order allowing intervention may be

made ex parte.

Spanagel v. Reay, 47 Cal. 608

;

Kimball v. Ricliardson-KimhaU Co., Ill Cal.

396, 43 Pac. 1111.

If there were any grounds for objection for any

irregularities of service, however, it is elementary

that the general appearance made by the plaintiff in

filing a demurrer to the intervention complaint

waived any such objection. 3 Cyc. 523.
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RIGHT TO INTERVENE IN CASE OF TORT.

It might be further claimed that the right of inter-

vention does not apply when the case is one in tort.

Our contention, l)owever, is that it applies in all kinds

of actions. Intervention was borrowed from the Civil

law and was unknown in the Common law and also

in the practice in equity. The Alaska statute, as we

have heretofore stated, is identical with the Cali-

fornia statute and is in all likelihood taken from it,

and decisions of the California Supreme Court will

be given great weight in the construction and inter-

pretation of our statute. The case that sustains

our position that an intervention may take place in

an action in tort is that of

Robinson v. Crescent City Transportation Co.,

93Cal. 316;28Pac. 950,

which holds that the right to intervene under the Cal-

ifornia Code is not limited to any particular kind or

class of actions but is general. That case was one of

an action for damages for trespass alleged to have

been conmiitted by the defendant in entering upon

plaintiff's land and in constructing and using a road-

way across the same, and it was held that one claim-

ing a grant of a right of way over the land from the

plaintiff and shows himself to be the real partj^ in

interest and the one by whose order and in whose

employ the tortious acts complained of were done has

the right to intervene. See also the cases of
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McAUen v. Hodge, 99 N. W. 424;

Wohlwend v. Case ThreasJdng Machine Co., 44
N. ^Y. 517,

which were all interventions in tortious actions. See

also the cases of

Morey v. Lett, 31 Pac. 857, and

Rosenberg v. Saloman, 38 N. E. 982.

in w^hich are discussed the scope and comprehensive-

ness of a statute of intervention similar to the Alaska

statute.

UNITED STATES HAS RIGHT TO INTER-
VENE UNDER GENERAL LAW.

Irrespective of the Alaska statute authorizing in-

tervention, the United States is entitled to intervene

in any case where it is necessary for the protection of

its interests.

The Exchange, 7 Oranch, 116, 147;

Stanley v. Schwalhy, 147 U. S. 513

;

Percy Summer Cluh v. Astle et al., 110 Fed.
486 and cases cited.

It will be seen therefore that the United States is

entitled both under general authority and by the

Alaska statute to present its claims and protect it^

interests in this case by way of intervention as has

been done.
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THE UNITED STATES IS THE REAL PARTY
DEFENDANT.

Coming now to the real matter in controversy we

wish to state that the purpose and object of the com-

plaint in intervention were to bring to the attention

of the Court that the United States of Amercia is

the real party defendant and in interest and that the

Alaska Northern Railway" Company as constituted

immediatel}^ before and ever since the present action

of the plaintiff was commenced is but an agent or

agency of the United States. If any judgment were

obtained in said action it would be against the United

States and it was necessary for the United States at

the stage of the proceedings at which the interven-

tion complaint was filed to take the course that it

did in order to prevent any liability from attaching

to its property. An examination of the complaint

in intervention will show that in pursuance of an

Act of Congress of the United States entitled ''An

Act to authorize the President of the United States

to locate, construct and operate railroads in the Ter-

ritory of Alaska, and for other purposes," approved

March 12, 1914, Franklin K. Lane, Secretary of the

Interior of the United States, acting by authority of

the President of the United States and for and in

behalf of the United States entered into a written

agreement A^dth the owners of the Alaska Northern

Railway Company on the 6th day of April, 1915, and
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a subsequent agreement with the same parties for the

purchase of the railway and rear and personal prop-

erty of the Alaska Northern Railway Company and

all the stocks and bonds of said company and for

the purpose of vesting the entire control, possession

and ownership of said companj^ in the United States

of America. Said agreements, however, expressly

excluded from said purchase any claims of the Alaska

Northern Railway Company or the vendors in said

agreements against any person or persons whomso-

ever with reference to the title to the Seward town-

site, otherwise known as the United States Survey

726, north and south, and it is particularly alleged

that the plaintiff had due notice of such facts.

It is further alleged in said complaint in inter-

vention that the United States of America has paid

all the sums of money mentioned in said agreements

and is now the ow^ner and holder of all the property

set forth and mentioned in said agreements and is the

bona fide purchaser and holder of the same and that

the purchase price paid therefore was the full and

reasonable value thereof.

It is further alleged in said complaint in inter-

vention that the management of said Alaska North-

ern Railway Company and of its property is in

charge of the officers and agents of the United States

of America and is entirely controlled by them for
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and on behalf of the United States of America, and

that the former owners of said Alaska Northern Rail-

way Company have no interest in said company or

in its railway or properties or its stocks and bonds.

It is further alleged in said complaint in interven-

tion that the United States of America never at any

time had any interest or right or title in the litiga-

tion commenced by said defendant, Alaska Northern

Railway Company on April 29, 1915, against the

plaintiff, Frank L. Ballaine, and others, and that

said litigation was coimnenced and prosecuted after

the United States of America had entered into the

first agreement herein referred to and that said suit

was instituted, connnenced and prosecuted solely for

and in behalf of the former trustees and owners of

the Alaska Northern Railway Company and the in-

terests represented by them. The court's attention

is particularly directed to the fact that all of these

allegations made in the complaint in intervention

by the United States are admitted by the plaintiff

herein, as none of the allegations are denied in the

amended answer of the plaintiff.

An inspection of these allegations will therefore

convince the Court that said Alaska Northern Rail-

way Company is but an agency of the United States

and that the United States is the real pai-ty defend-

ant.
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If there are any imperfections or omissions of

statement all presumptions will be indulged in sup-

port of the complaint in intervention and of all its

intendments in the absence of a motion to make more

definite and certain.

See, Shea v. Nilima, 133 Fed. 209.

If the United States is therefore the real party

defendant it is not subject to an action such as was

commenced in the present case. In

Murray v. Wilson Distilling Company, 2]

3

U. S.,

commencing on page 168, there is a discussion of the

inability of a United States Court to proceed when

it is discovered that a state is the real party in in-

terest and that decision quotes from

Hagood v. Southern, 117 U. S. at page 87 as

follows

:

Though not nominally a party to the record,

it (The State) is the real and only party in

interest, the nominal defendants being the

officers and agents of the State, having no per-

sonal interest in the subject-matter of the suit,

and defending only as representing the State.

And the things required by the decrees to bo
done and performed by them are the very things
which, when done and performed, constitute a

performance of the alleged contract by the State.

The State is not only the real party to the con-

troversy, but the real party against vrhicli re-

lief is sought by the suit ; and the suit is, there-

fore, substantially within the prohibition of Ihe

Eleventh Amendment to the Constitution of
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the United States, whicli declares that ''The

judicial power of the United States shall not

be construed to extend to any suit in law or

equity commenced or prosecuted against one of

the United States by citizens of another State,

or b}" citizens or subjects of any foreign State.

In addition said case cites

CJiristian v. Atlantic & N. C. Bailroad, 133

U. S. 233,

and other cases to the same effect.

IMMUNITY FROM SUIT IS SAME WITH A
STATE AND THE UNITED STATES.

It is needless to say that the iimnunity of a State

from a suit or action except where permitted or con-

sented to by the State is the same as in the case

of the United 'States, the immjunity in each case

being based upon the principle of sovereignty and

the cases holding a State to be innnune from such

suit or action have therefore a like application to

the United States. "It may be accepted as a point

of departure unquestioned" said Mr. Justice Miller

in

Cunningham v. Macon & Brunsivich Railroad,

109 U. S. 446, 451,

"That neither a State nor the United States can be

sued as a defendant in an}^ court of this country

without their consent, except in the limited class of



31

(>ases in which a State may be made a party in the

Supreme Court of the United States by virtue o£

the original jurisdiction conferred on this court by

the Constitution."

See also,

Hans v. Louisiana, 134 U. S. 17,

Kaivananakoa v. Pohjhlank, 205 U. S. 353.

THE UNITED STATES CANNOT BE SUED IN

TORT.

As this is an action in tort, being founded on an

alleged malicious prosecution, and as the complaint

in intervention has demonstrated that the United

States is the real party defendant, it is unquestioned

that such an action cannot be maintained. As was

said by Mr. Justice Davis in,

Nichols V. United States, 7 Wall. 126.

"Every government has an inherent right to pro-

tect itself against suits and if in the liberality of

legislation they are permitted it is only on such terms

and conditions as are prescribed by statute. The

principle is fundamental, applies to every sover-

eign power, and but for the protection which it

affords, the government would be unable to perform

the various duties for which it was created.
'

'
And in

Kawananakao v. PolyUank, 205 U. S. 353, Jus-

tice Holmes savs

:
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Some doubts have been exj)ressed as to tlio

source of the immunity of a sovereign power
from suit without its own permission, but the

answer has been public property since before

the days of Hobbes. (Leviathan, c. 26, 2.) A
sovereign is exempt from suit, not because of

any formal conception or obsolete theory, but
on the logical and practical ground that there

can be no legal right as against the authority

that makes the law on which the right depends.

"Car on pent bien recevoir loy d'autruy, mais
il est impossible par nature de se donner lov."

Bodin Republique, 1, c. 8. Ed. 1629, p. 132. Sir

John Eliot, De Jure Maiestatis, c. 3. Nemo suo

istatuto legatur necessitative. Baldus, De Leg.

et Const., Digna Vox (2d ed., 1496, fol. 51b. Eel.

1539, fol. 61).

For more than sixty j^ears after the adoption of

the Constitution no general provision was made by

law for determining claims against the United States

and in every act concerning the Court of Claims

Congress has defined the classes of daims which

might be made, the conditions on which they might

be presented and the effect to be given to the award.

The Act of February 24, 1855, was the first to estab-

lish the Court of Claims and there have been various

amendments since that time, the last general amend-

ment being found in Federal Statutes Annotated.

Supplement 1912, page 200. But no act of Congress

has conferred upon the Court of Claims or upon

any other tribunal jurisdiction against the United

States to redress in a case sounding in tort.
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See,

SchilUnger v. United States, 155 U. S. 167;

Peahody v. United States, 231 U. S. 539;

Harley v. United States, 198 U. S. 229;

B^^ssen v. United States, 182 U. S. 516;

Bigly v. United States, 188 U. S. 406;

Gibbons v. United States, 75 U. S. (8 Wall.)

275;

39 Cyc, page 718.

THE UNITED STATES CANNOT BE SUED
INDIRECTLY.

The allegations of the complaint in intervention

having shown that the Alaska Northern Railway

Company is bnt an agency of the United States and

that the entire ownership, possesion and property

and management are in the United States through

its officers and agents, the United States cannot be

sued indirectly through the medium of its agency

where it cannot be sued by direct action.

As was said in

Goldberg v. Daniels, 231 U. S. 222,

Referring to the facts in that case, "The United

States is owner and in possession of the vessel. It

cannot be interfered with behind its back and as

it cannot be made a party, this suit must fail."

Belknap v, Schild, 161 U. S. 10;

International Postal Supply Co., v, Bruce,

194 U. S. 601;
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Oregon v. Hitchcock, 202 U. S. 60;

Naganah v. Hitchcock, 202 U. S. 473.

KIND OF ACTION AVILL NOT ALTER THE
PEINCIPLE.

While the form of the action in these cases hav-

ing been in mandamus, injunction and accounting,

the difference in the kind of action will not alter the

principle involved. As an illustration, the case of

Smitli V. Beeves, 178 U. S. 436,

Avas an action in which the relief sought was a judg-

ment against the defendant Reeves as Treasurer of

the State of California for the sum of $2,272.80

with interest and the costs of the action, in other

words an action at law for a mone}^ judgment and

not one in which any specific j)roperty was involved,

and the Court held that the action was not main-

tainable, on the ground that, though in form against

an officer of the State of California, it was in fact

against the State itself. While in that action it was

held that the sovereign State could not be sued,

because it had not given its consent, the same prin-

ciple is applicable to the United States in cases in

which it has not given Congressional consent or per-

mission to be used, as shown by former citations. It

would follow therefore that inasmuch as the United

States has not given its consent to be sued in any

case sounding in tori, the present action seeking a
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money judgment against the United States for an

alleged toil of its agency cannot be maintained.

Attention is directed to the fact that the case of

Smith V. Reeves, supra, arises from the jurisdiction

of the Circuit Court of Appeals for the Ninth Cir-

cuit, and this Circuit Court of Appeals, in

Smith V. RacUiffe, 87 Fed. 964,

passed on the question substantially as was held in

the Supreme Court.

CONSTITUTIONAL AUTHORITY FOR THE
CONSTRUCTION OF THE ALASKAN

RAILROAD.

The plaintiff herein seeks however to fasten lia-

bility upon the United States on the giround that

the United States in the construction and operation

of the Alaskan Railroad is not now exercising any

of the rights or attributes of sovereignty, as will be

seen by the amended answer by way of affirmative

defense interposed by said plaintiff to the complaint

in intervention of the United States. A demurrer

was interposed by the United States to this affirm-

ative defense of the plaintiff, which demurrer was

sustained by the Court.

This matter brings up the discussion of whether

the United States in the construction, operation and

maintenance of said Alaskan Railroad is exercising

a constitutional right and one in its capacity as a
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sovereign power. An inspection of the records of

Congress will show that a report, designated as Re-

port No. 9, was made on November 26, 1913, by

Mr. Houston from the Conmiittee on Territories to

accompany Honse of Representatives Bill 1739,

which was the bill authorizing the Alaskan Railroad,

in which report it was declared that

:

The Constitution gives Congress the power
and imposes upon it the duty "to provide for

the common defense and general welfare of the

United States.' Both of these duties justifies

the building of a railroad to supplj^ the Navy
with coal "to be located as to connect one or

more of the open Pacific Ocean harbors on the

southern coast of Alaska with navigable waters
in the interior of Alaska and with a coal field

or fields yielding coal sufficient in quality and
quantity for naval uses," as provided in the

reported bill.

That Congress has constitutional power to

grant ithe public lands and public moneys to

private corporations to aid them in constructing

railroads where the public use is involved, is no

longer open to question or doubt. In such cases

the public lands and public moneys are donated

outright and become the property of the cor-

porations assuming the obligations of railroad

construction and operation.

Conceding the power in Congress to donate

these public resources to corporations, where is

the limitation upon the power of Congress to

prevent it from creating a public agency and

expending the same resources through that

agency for the construction of the same railroad

for the same constitutional uses and retaining
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the title to the property in the United States?
Clearly no such limitations exist. We are thus
brought to the practical question. Why not
create such an agency in this peculiar Alaskan
case as was done in the case of the Panama
Canal and secure the construction of the rail-

road for constitutional uses, and retain the
property title to the railroad in the United
States instead of donating it to private corpora-
tions ?

In the debate on said bill held in the House of

Representatives on January 14, 1914, Mv. Wicker-

sham, the then Delegate from Alaska, in his remarks

on said bill spoke as follows:

Power of the United States to Construct and Operate

Railroads.

Another preliminary question arises touching
the power of the United States to locate, build
and operate a railroad in Alaska, even though
it is done out of the income from the sale of its
public lands.

^
Careful attention has been given to the con-

isideration of the power of Congress to enact the
legislation offered in the bill as reported. Sec-
tion 8, Article 1 of the Constitution provides
that

—

The Congress shall have power * * * to pro-
vide for the coimnon defense and general wel-
fare * * *

; to boraow money on the credit of the
United States * * *

; to regulate commerce
among the several States * * *

; to establish
post offices and post roads * * *

; to raise and
support armies * * *

; to provide and main-
tain a navy * ^ *

; to exercise authority over
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all places purchased * * *
; for the erection

of forts, magazines, a.Tsenals, dockyards and
other needful buildings * * *

; to make all laws

which shall be necessary and proper for car-

rying into execution the foregoing powers, etc.

Section 3, Article IV, also provides that

—

The Congress shall have power to dispose of

and make all needful rules and regulations 're-

specting the territory or other property belong-

ing to the United States.

Each of the foregoing clauses of the Consti-

tution gives warrant to some feature of the bill

and affords authority for the legislation pro-

posed.

The objects of this bill are the development of

the agricultural and mineral resources of

[Alaska, the settlement of the public lands in

Alaska, to provide transportation for coal for

the use of the Army and Navy, to establish post

roads, and transport the mails in Alaska.

Certainly it is late to raise the constitutional

question, for more than a century ago the United

States built the Cumberland Eoad, from the

Potomac to the Ohio, and paid the cost $8,000,-

000, out of the Public Treasury. Every Con-

gress passes a river and harbors bill appropri-

ating millions of dollars out of the General

Treasury for the improvement of rivers for the

transportation of freight—there is no difference

in principle between these river and harbor ap-

proportions and the one now suggested for build-

ing a railroad in Alaska, except that it is pro-

posed to pay for the road in Alaska out of its

public lands— just as was done in the building

of the land-grant roads in the Southern and
Western States and Territories. The Supreme
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Court of the United States had before it the
question arising out of the objection to the con-
stitutional power of the United States to build
the Panani,'a Canal, in the case of Wilson v.

SJiaw (204 U. S., 24-33), where the Court said:

''Again, plaintiff contends that the Govern-
ment has no power to engage anywhere in the
work of constructing a railroad or canal. The
decisions of this Court are adverse to this con-
tention In CaUfornia v. Pacific Railroad
Company (127 U. S., 1, 39) it was held:

" 'It cannot at the present day be doubted
that Congress under the power to regulate
conmierce among the several States, as well as
to provide for postal accommodations and
military exigencies, had authority to pass these
laws. The power to construct, or to authorize
individuals or corporations to construct, na-
tional highways and bridges from State to

State is essential to the complete control of in-

terstate commerce. Without authority in Con-
gress to establish and maintain such highways
and bridges it would be without authority to

regulate one of the most important adjuncts of
commerce. This power in former times was
exerted to a very limited extent, the Cumber-
land or National Road being the most notable
instance. Its exertion was but little called

for, as conrnierce was then mostly conducted
by water, and many of our statesmen enter-

tained doubts as to the existence of the power
to establish ways of communication by land.

But since, in consequence of the expansion
of the country, the multij^lication of its pro-
ducts, and the invention of railroads and loco-

motion by steam, land transportation has so

vastly increased, a sounder consideration of

the subject has prevailed and led to the con-
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elusion that Congress has plenary power over

the whole subject. Of course, the authority

of Congress over the Territories of the United

States and its power to grant franchises ex-

ercisable therein are, and ever have been, un-

doubted ; but the wider power was very freely

exercised and much to the general satisfaction,

in the creation of vast systems of .railroads

connecting the East with the Pacific, travers-

ing States as well as Territories, and emplo}^-

ing the agency of State as well as Federal cor-

porations. (See Pacific Railroad removal

cases, 115 U. S., 1, 14, 18.)
'

In Luxton v. North River Bridge Co. (153

U. S., 525, 529), Mr. Justice Gray, speaking

for the Court, said:

"Congress, therefore, may create corpora-

tions as appro^Driate means of executing the

powers of government, as, for instance, a bank
for the purpose of carrying on the fiscal oper-

ations of the United States or a railroad cor-

poration for the purpose of promoting com-
merce among the States. McCulJoch v. Mary-
land (4 AVheat., 316, 411, 422) ; Osborn v.

Bank of United States (9 Wheat., 738, 861,

873) ; Pacific Railroad Removal Cases (115

U. S. 1, 18) ; California v. Pacific Railroad (127

U. S., 1, 39) ; Congress has likewise the power,

exercised early in this century by successive

acts in the Cumberland or National Road from
the Potomac across the Alleghanies to the

Ohio, to authorize the construction of a public

highway connecting several states. See In-

diana V. United States (148 U. S., 148)."

See also MonogahSa Navigation C, v.

United States (148 U. S., 312).
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These authorities recognize the ipower of
CoiigTi'ess to construct interstate highways. A
fortiori, Congress would have like power
within the Territories and outside of State
lines, for there the legislative power of Con-
gress is limited onl}^ by the provisions of Con-
stitution and can not conflict with the reserved
power of the States. Plaintiff recognizing
the force of these decisions, seeks to obviate
it by saying that the expressions w^ere obiter
dicta, but plainly they w^ere not. They an-
nounce distinctly the opinion of this court on
the questions presented and would have to be
overruled if a different doctrine were now an-
nounced. Congress has acted in reliance upon
these decisions in many ways, and any change
would disturb a vast volume of rights sup-
posed to be fixed; but w^e see no reason to

doubt the conclusions expressed in these opin-
ions, and adhen'e to them. The Court of ap-
peals was right, and its decision is affirmed."

There is, then, no doubt about the equal rights

of Alaska before the Constitution and the law
to the railway aid asked for in this bill, and no
doubt about the power of Congress to grant it.

Senator Ashurst in the Senate on December 8,

3913, spoke to the same tenor and purpose. It will

be seen therefore that there can be no question raised

of the constitutional power of Congress to construct,

operate and maintain the Alaskan railroad, and the

United States in the performance of such work is

strictly within the exercise of its sovereign authority

and acting in a sovereign capacity.
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THE ACT ITSELF SHOWS THE WORK IS

DONE IN A SOVEREIGN CAPACITY.

The fact may be further emphasized that the Act

of March 12, 1914, authorizing the President of the

United States to locate, construct and operate rail-

roads in Alaska and for other purposes, by its very

terms shows that the Government is not embarking

in a private enterprise and abandoning its sovereign

functions. That Act in Section 1, found on page 326

of Part One of Volume 38, United States Statutes

at Large, shows that the Alaska railroad is to be

operated for the settlement of public lands, "and to

provide for the transportation of coal for the Army

and. Na^y, transportation of ti'oops, arms, munitions

of war, the mails and for other governmental and

j)ublic uses." That Act on the same page thereof

further authorizes the President "to purchase, con-

demn or otherwise acquire upon such terms as he

may deem proper anj^ other line or lines of railroads

in Alaska which may be necessary to complete the

construction of the line or lines of railroads desig-

nated or located by him."

Further on the Act declares "that it is the intent

and purpose of Congress to authorize and empower

the President of the United States and he is hereby

fully authorized and empowered through such offi-
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cers, agents or agencies as he may appoint or employ

to do all necessary acts and things in addition to those

specially authorized in this Act to enable him to ac-

complish the purpose and object of this Act."

The Act it will be seen therefore authorizes the

President to perform duties necessary for the public

welfare and for the exercise of the sovereign attrib-

utes of the Government in many and various direc-

tions. Furthermore it authorizes him to purchase

other railroads to carry out the purpose of the Act,

or in other words, it authorizes the purchase of the

Alaska Northern Railroad as was done in the present

case. It also empowers him in general terms to em-

ploy all officers and agents and agencies in order to

accomplish the purposes of the Act.

The President acting through the Secretary of the

Interior therefore had full power to purchase the

Alaska Northern Railway Company and to make that

company an agency of the Government, as has been

done in this case and as is set forth in the complaint

in intervention. It will be seen therefore that the

Alaska Northern Railway in every way since its pur-

chase by the Government is part and parcel of the

Government of the United States and the property

of the Government of the United States and the

United States in its ownership and control and main-

tenance of said railroad is acting in its sovereign ca-

pacity. It may be emj)hasized here that this is not a
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case in wliicli the United States can be regarded

merely in the light of a stockholder in a corporation.

I± is one in which the entire "Control, possession,

O'v^Tiership and management" of the corporation and

its 23ropertY as ^Yell as of its stocks and bonds is

lodged in the United States, in which the Alaska

Northern Railway Company- is bnt an agency of the

United States. There is therefore no foundation or

ground for the chief argument and complaint of the

plaintiff that the United States has embarked in a

private commercial undertaking and has theiieb}^ shed

and discarded its sovereign character.

AYHEN IS THE UNITED STATES ACTING IN

ITS SOVEREIGN CAPACITY?

But pursuing this subject further the inquiry may

be made as to when and in what circiunstances the

United States is acting in a sovereign capacity. A
review of a number of decisions of the Supreme

Court of the United States will shed some light on

this subject. In Van BrocUin v. State of Tennessee,

117 U. S. 151, on page 158, it was said :

'

' The United

States do not and cannot hold property as a monarch

may for private or personal purposes. All the prop-

erties and revenues of the United States must be

held and applied as all taxes, duties, imposts and ex-

cise must be laid and collected Ho pay the debts and

provide for the common defense and general welfare

of the United States' and commenting on that case
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in United States v. Insley, 130 U. S. 265, the court

said: 'In the present case the United States holds

the title to the property in question as it holds all

other property, for public and not for private pur-

poses.'
"

It may be here interjected that the United States

in its purchase of the Alaska Northern Railway Com-

pany is holding such property for public purposes

and not for private purposes and such property has,

as was held in these two cases cited, all the incidents

and immunities of sovereignty.

In Stanley v. Scliwalhy, 147 U. S. 508, it is held

that there is no distinction between suits against the

Government directly and in suits against its property

and it is immaterial whether the legal proceedings in

any such cases would be in law or in equity, and that

in all such cases, the suits or actions would be against

the United States in its sovereign capacity. And in

United States v. American Bell Telephone Company,

167 U. S. 224, in discussing the nature of suits by the

Government and their relation to its sovereign ca-

pacity it is said that suits may be maintained by the

Government ''when it has a proprietary or pecuniary

inteiest in the result, but also when it is necessary in

order to discharge its obligations to the public * * *.

In the former case it has all the privileges and rights

of a sovereign." In other words where the United

States has any proprietary or pecuniary interest in
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the result or when it is necessaiiy in order to dis-

charge its obligations to the public it has all the privi-

leges of a sovereign whether in actions to assert its

rights or in actions in defense of its rights, and in

this case having both a proprietary and pecuniary

interest in the result of the litigation and having a

duty to discharge in regard to the public in defense of

property purchased foa" the public use and which it

was authorized to purchase by an Act of Congress,

the United States is surrounded with all the privi-

leges and immunities of a sovereign and no plea

that it has dropped its sovereign functions will be en-

tertained by any court.

ILLUSTRATIONS OF WHEN GOVERNMENT
IS EXERCISING SOVEREIGN FUNCTIONS.

Furthermore we will cite some cases in which it

would appear that the State governments were carrj^-

ing on private enterprises, but in which it was held

that the suits could not be maintained against the ob-

jection of the State. In

Murray v. Wilson Distilling Co., 213 U. S. 151,

in which an injunction was sought to restrain a State

Commissioner appointed for the purpose of winding

up the business of the State liquor dispensary of

South Carolina, the State interposed and the court

held that the action could not be maintained as .the

State was the real party to the controversy. That

case cites the case of
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Christian v. Atlantic & N. C. By., 133 U. S.

233, as follows:

In tlie subsequent case of Christian v. Atlantic

d' N. C. Bailroad, 133 U. S. 233, by bill in equity,

filed in a court of the United States, it was at-

tempted to reach dividends on the stock of the

defendant railroad compan}^, and apply such

dividends to the pajanent of the bonds issued by
the State of North Carolina, and for the sale of

stock owned and held by the State. It was con-

tended for the complainants that the proceeding-

was in rem against the stock to enforce a right

in and to it resulting from an alleged contract

by which the stock was pledged for the benefit of

the complainants, although the stock was not

actually delivered to the alleged pledgee. It was
held that the mere declaration by the State in a

statute that stock held by it was pledged did not

technically operate to creat a pledge. Upon the

.hypothesis that a mortgage of the stock might
have been effected, it was said (p. 213) :

"The proceedings in a suit against the party

to obtain, by decree of court, the benefit of the

mortgage right. But where the mortgagor in

possession is a sovereign State, no such proceed-

ing can be maintained. The mortgagee's right

against the State may be just as good and valid,

in a moral point of view, as if it were against an
individual. But the the State cannot be brought

into court or sued b}^ a private party without its

consent. It was at first held by this court that,

under the Constitution of the United States, a

State might be sUed in it b}^ a citizen of another

State, or of a foreign State ; but it was declared

by the Eleventh Amendment that the judicial

power of the United States shall not be con-

strued to extend to such suits. New Hampshire
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V. Louisiana, 108 U. S. 76; Louisiana v. Jwnel,
107 U. S. 711; Parsons v. Marye, 114 U. S. 325;

Hagood v. Southern, 117 U. S. 52 ; In re Ayers,

123U. S. 443."

The case of Cunningham v. Macon & Brunswick

Ry. Co., 109 U. S. 446, was one in which the State of

Georgia endorsed the bonds of a railway company,

taking a lien upon the railway as security. The com-

pany failing to pay interest upon the endorsed bonds,

the Governor of the State took the road and put it

into the hands of a receiver, who made a sale of it

to the State. The State then took possession pf it

and took up the endorsed bonds and substituted the

bonds of the State in their place. The holder of an

issue of mortgage bonds issued by the railway com-

pany subsequent to thosQ endorsed by the State but

before the default of interest filed a bill in equity to

foreclose their own mortgage and to set aside said

sale and to be let in as prior in lien and for other re-

lief affecting the property and set forth the facts and

made the Governorr and Treasurer of the State par-

ties. Those officers demurred and the court held that

the facts in the bill showed that the State was so in-

terested in the property that final relief could not be

granted without making it a party and the court was

without jurisdiction. It will be seen that these three

cases against States could not be maintained against

the objection of the State although it would appear

that the various enterprises in which they were en-
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gaged were not strictly within the sovereign func-

tions of the State. While these decisions involve the

question of the sovereign capacity of a State, as Ave

have heretofore shown the same rule and principle

would apply to the United States, but possibly in a

stricter degree as shown by what was held in the

cases of

United States v. Indey, 130 U. S. 265, and

Van BrocMin v. State of Tennessee, 117 U. S.

151,

in which it was held that all property of the United

States was held for public purposes and not for pri-

vate purposes.

These cases it seems to us clearly show that w^hen

a State or the United States has any pecuniary or

proprietary interest to be protected, innnunity from

suit or action can be claimed and maintained, and

that is true whether the subject of the suit or action

be some specific property or whether it be in the na-

ture of a demand or judgment against the sovereign

power as w^as shown in the case of Reeves v. Smith,

178 U. S. 438.

Plaintiff, however, cites the case of Thull, Admr.,

V. Panama Railway Company, from the Supreme

Court of the Canal Zone, decided May 27, 1913, and

the case of SaJas v. United States, 234 Fed. 841. The

District Court in the present case distinguished said

cases in the following language

:
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The United States was represented in the op-
eration and construction of the Government rail-

way in Alaska by a board known as the Alaska
Engineering Connnission, similar to the Isth-

mian Canal Commission. If the case at bar were
one brought against the Alaska Northern Eail-

way Company for an injury done by said rail-

way company while being operated, the situa-

tion would then be similar to that existing in the

two cases last above quoted and it might possiblj"

be that said Alaska Northern Railway Company,
if it had entered into commercial business or

transportation business, might be deemed to

have abandoned its sovereign capacity and be
treated like any other corporation, as said in

SaJas V. United States, supra. Although if the

road were actually being operated by the Alaska
Engineering Commission and some one was in-

jured, it might be that under the rule announced
in the case of Tliull, Admr. v. Panama B. B. Co.,

supra, the action could not be maintained, for

the reason that the United States, or the Alaska
Engineering Connnission, its agent, would be the

lessees of the road and therefore not liable in an
action in tort. But the case at bar is entirely

different. The plaintiff is not claiming, and can-

not claim, that he was ever injured by the United
States, from whom a recovery here is sought to

be had, although it is indirectly. It is not clahned

that the Alaska Northern Railway Company was
being operated and therefore the United States

had entered into commercial and transportation

business, and laid aside its sovereign capacity,

and while so doing had injured plaintiff. The
United States had simply acquired the railway

property for a useful and important public pur-

pose and the plaintiff had full knowledge that in

such transaction of purchase, the United States

expressly disclaimed and refused to purchase the

claim upon which the plaintiff and his brother
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were sued, and they knew this at the time that
case against thcni was tried, and l).y proper ac-

tion, had they sufficient reason to believe that
the action was malicious and without probable
cause, they could have taken some steps to se-

cure themselves from loss and injury. Their
remedy, now, if they have any, would seem to be
against the former officers, agents, trustees, or
representatives of the said Alaska Northern
Railway Company, who undertook to prosecute
such claim concerning the town lots against
them, for their benefit, and not for the benefit

of the United States.

Further argument may also be presented to dis-

tinguish said cases from the present one. As was

said in Cunningham v. Macon & Brunswick R. R.

Co., 109 U. S. 446, on page 451, ''The same principle

of exemption from liability to suit as applied to the

Government of the United States has led to like ef-

forts to enforce rights against the Government in a

similar manner, (referring to some suits in which

agents are parties) . And it must be confessed that,

in regard to both classes of cases, the questions raised

have rarely been free from difficulty, and the judges

of this couirt have not always been able to agree in

regard to them. Nor is it an easy matter to reconcile

all the decisions of the court in this class of cases."

We have -shown heretofore supra in the case of

Murray v. Wilson Distilling Company, the case of

Cunningham v. Macon <f Brunswick R. R. Co., and

Christian v. Atlantic dc N. C. R. Co., that the exemp-
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tion and tlie immunity of the State have been raised

and sustained by the Supreme Court of the United

States when apparently the transactions were com-

mercial transactions. Special reference is made to

the case of Christian v. Atlantic d; N. C. R. Co., 133

U. S. 233, as it will be found on page 234 that the

case of Bank of the United States v. Planters Bank,

9 Wheaton U. S, 904, upon which the decision in

Salas V. United States, 234 Fed. 841, was based, was

cited in the brief of the appellant in the Christian

case, and while the Planters Bank case was not re-

ferred to in the decision it will be seen that it was

before the court and presumably taken into consid-

eration by the court.

We cannot reconcile the doctrine sought to be up-

held here by the plaintiff that the United States di-

vested itself of its sovereign character when it under-

took the construction of the Alaskan railroad and

purchased, in pursuance of the Act of Congress

authorizing said construction, the Alaska Northern

Railway Company, with the declarations made in

such cases as the United States v. Insley, 130 U. S.

265 and Van Brocklin v. State of Tennessee, 117 U.

S. 158, in which it is held that the United States

*' holds all its property for public purposes and not

for private purposes. '

' It has heretofore been shown

that there is unquestioned constitutional authority for

the construction of this road, that it was made for
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military and postal purposes and for the purpose of

selling public laud and other governmental and pub-

lic uses, all purposes under constitutional sanction,

and it is impossible to concieve that the United States

in building such road and in operating such road for

the purposes set forth in the Act is divesting itself

of its sovereign character. The facts irresistibly

demonstrate that on the contrary it is constructing

said road for public purposes and in response to a

great public necessity.

The test to be applied in this case, looking at the

matter squarely and fairly, is, upon whom would the

liability attach if the plaintiff should be allowed to

proceed with his action and should recover a judg-

ment in his action for malicious prosecution. If the

United States would be subject to such liability, then

it would appear incontrovertible that the action

could not be maintained. From a practical stand-

point let us suppose that a judgment should be ob-

tained by the plaintiff against the Alaska Northern

Railway Company and that in pursuance and for the

satisfaction of said judgment an execution would be

issued against the property of the Alaska Northern

Railway Company. But as alleged in the complaint

in intervention, the United States is the bona fide

purchaser of all of the property of the Alaska North-

ern Railway Company and is in full possession of

all of said property through the agents and officers
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of the United States. If, therefore, an execution

would be levied upon such property it would be upon

the property of the United States and when such ex-

ecution would be levied the United States would be

obliged to bring suit against the plaintiff to enjoin

him from the sale of such property or else permit the

property of the United States to be sold. Why should

any such circuitious or tortuous course be pursued?

The question is now squarely raised that the United

States is the real owner and in possession of said

property and the real party defendant herein, and it

seems to us that the question now of the immunity of

the United States should be settled here and in this

case, and that it would be farcical to postpone or

defer the settlement of that question for any further

proceeding.

NO HARDSHIP OR INJUSTICE.

In the contention made by the United States in

this case and its invoking of the rights and exemp-

tions as a sovereign for the protection of its prop-

erty, there is no harshness or hardship or injustice

involved, and there would not be even in a case found-

ed on merit. Cooley on Torts, 122 and 123, says

:

"Even the state or the general government
may be guilty of individual wrongs, for, while
each is a sovereign, it is a corporation, also, and
as such capable of doing wrongful acts. Thot

difficulty here is with the remedy, not with the

right. No sovereign is subject to suits, except



55

with its oAvn consent. But either this consent is

given by general law, or some tribunal is estab-

lished with power to hear all just claims. Or if

neither of these is done, the tort remains, and it

is always to be presumed that the legislative

authority will make the proper provision for

redress when its attention is directed to the in-

jury.

And it was said in Christian v. Atlantic (& N. C.

Railroad, 133 U. S. 243, referring to the facts in that

case :

'

' The mortgagee 's right against the State may

be as good and valid in a moral point of view as if it

were against an individual. But the State cannot

be brought into court oir sued by a private party with-

out its consent.
'

' Particularly can no claim of hard-

ship be interposed in this case where the plaintiff

admits the allegations of the complaint in interven-

tion to the effect that the United States had no right,

title or interest in the former litigation out of which

the plaintiff's alleged claim for damages arose and

that 'Said claim was expressly excluded by the United

States from the purchase made from the former

owners of the Alaska Northern Railway Company,

and said former litigation was prosecuted entirely

for the former owners of said Company. On the

contrary the claim of injustice in this case is all on

the side of the United States. It is an injustice to be

subjected now to a litigation for which it is not re-

sponsible and it would be most inequitable and un-

just if the plaintiff should succeed in further putting



56

the United States to the expense and trouble of pre-

venting the attachment of an execution to its prop-

erty if the plaintiff would obtain a judgment against

the Alaska Northern Railway Company, when the

United States had no interest in or connection with

the former litigation. If the plaintiff has any ground

for his complaint let him pursue his remedy '

' against

the former officers, agents, trustees or representa-

tives of the Alaska Northern Railway Company, who

undertook to prosecute such claim concerning the

town lots against them, for their benefit and not for

the benefit of the United States," as was properly

and pertinently indicated by the District Court in

its decision.

CONCLUSION.

We have shown therefore by this complaint in in-

tei^ention that the United States is the real party in

interest as the o\\mer and in possession of the Alaska

Northern Railway Company, that said ownership

and possession was obtained under the sanction of a

law and the Constitution of the United States; that

full value was paid by the United States for the

same ; that the United States never had any interest

in the former litigation out of which the present ac-

tion of the plaintiff for alleged damages arose ; that

in fact there is an express exclusion in the purchase

by the United States of the property in regard to

which said former litigation was had; and that under
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the cirmumstances the United States is not in a legal

or moral sense liable for the alleged damages sought

to be attached to the property of the United States,

and that in such case in such circumstances the

United States has the right and duty to intervene and

claim its exemption and immunity in its sovereign

character and capacity from the action of the plain-

tiff herein.

We therefore present the case with full confidence

that the decision and judgment of the District Court

will be sustained to the effect that there was no juris-

diction to entertain this case against the United

States brought though it is in an indirect manner.

Respectfully submitted,

WILLIAM A. MUNLY,
United States Attorney.
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1530—A.

GRACE MEYER,

vs.

MARION PRATT,

Plaintiff,

Defendant.

Complaint.

The above-named plaintiff, complaining of the

above-named defendant, for cause of action alleges:

I.

The plaintiff is the owner in the possession and

entitled to the possession of those two certain placer

mining claims situated in the Harris mining district.

District of Alaska, about eight miles northwesterly

of the town of Juneau, known as and called "The
Jim M." and "The Jim O'D." placer mining claims,

which were duly and regularly located by the plain-

tiff on September 19th and October 24th, 1915, re-
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spectively, and the location notices of which are of

record in the office of the U. S. Commissioner and

ex-officio Recorder at Juneau in book 20, page 349,

and book
,
page , to which records reference

is hereby made for all particulars thereof.

II.

That defendant is asserting some sort of a claim

to the said placer claims, precise nature of which is

to the plaintiff unknown, but the same is without

merit. [1*]

III.

That during the month of September, 1916, the

plaintiff being in possession of said claims as afore-

said, began the opening of a cut thereon for the pur-

pose of exploration and development of the mineral

deposits of gold therein contained; that thereupon

the defendant came upon said premises and with

force and threats, and with the use of actual phy-

sical violence against the plaintiff and against her

employees, stopped said work and threatened and

is threatening that if the same is resumed, to use

personal violence against the plaintiff and her em-

ployees to prevent said work from being done, the

purpose and intent thereof being to cause plaintiff

to forfeit her right, title and interest in and to said

mining claims by failure to do assessment work, re-

quired by the law for holding unpatented mining

claims by the Territory of Alaska; that unless the

defendant is enjoined and restrained by this Honor-

able Court from interfering with said work and pre-

venting the plaintiff from performing the same, the

•Page-number appearing at foot of page of original certified Transcript
of Record.
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plaintiff will be unable to perform said work and

will be placed in serious danger of losing her prop-

erty entirely, and will suffer great and irremediable

wrong and injury.

Premises considered, plaintiff prays:

First: That the defendant be required to set

forth the nature of his claim, if any, he has to the

said premises and that the same be declared void

and of no force or effect as against the title of the

plaintiff.

Second: That plaintiff be quieted of the title and

all of said premises, and be decreed to be the owner

thereof, subject to the paramount title of the United

States. [2]

Third : That during the pendency of this suit the

defendant, his agents and employees be enjoined

from preventing or interfering with the plaintiff*,

her agents or employees in the work and develop-

ment of said placer mining claims for the purpose

of holding the same and maintaining her possessory

title thereto under the mining laws.

Fourth; And for such other and further relief as

the nature of the case may require.

J. H. COBB,
0. A. TUCKER,

Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Grace Meyer, being first duly sworn, on oath de-

poses and says

:

I am the plaintiff mentioned in the above and

foregoing complaint. I have heard read said com-



4 Grace Meyer vs.

plaint and same is true as I verily believe.

GRACE MEYER,

Subscribed and sworn to before me this 12th daj

of October, 1916.

[Notarial Seal] O. A. TUCKER,
Notary Public in and for Alaska,

My commission expires July 28, 1917.

Filed in the District Court, District of Alaska,

First Division. Oct. 14, 1916. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [3]

In the District Court for the Territory of Alaska,

Division Numher One, at Juneau.

No. 1530—A.

GRACE MEYER,
Plaintiff,

vs.

MARION PRATT,
Defendant.

Order of Injunction.

This cause coming on regularly to be heard on

this 23d day of October, A. D. 1916, upon the motion

of the above-named plaintiff for a temporary in-

junction; and after due hearing upon said motion,

at which the above-named defendant was present

and was represented by his counsel, George Irving,

the Court having read the complaint of plaintiff and

the affidavits in support thereof, and the Court being

fully advised in all the premises, now, therefore.
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IT IS HEREBY CONSIDERED AND OR-

DERED, that an injunction, pendente lite, be issued

and remain in force until the further order of the

Court, restraining and enjoining the above-named

defendant from interfering with the plaintiff and

her employees from performing assessment work

and improvements in the nature of assessment work

upon those two tracts of land included within the

boimdaries of those two certain placer mining

claims known and called the "Jim M." and the ''Jim

O'D." as the same are recorded and of record in the

office of the U. S. Commissioner and Ex-officio Re-

corder of the Juneau Precinct, Alaska, in book

twenty, on pages 349, and 361, respectively; and it

is further ordered that said defendant be hereby

restrained and enjoined from interfering with plain-

tiff and her employees in traveling to and fro, in

and upon said mining claims while in the prosecu-

tion of said work. And said plaintiff shall NOT
disturb any improvements placed upon said tract

by defendant in doing said assessment work, but

after same is completed shall abide the further order

of the [4] Court as to said tracts and mining

claims.

This injunction is not to take effect until the

plaintiff, or some responsible person or persons for

her, shall enter into an undertaking in the sum of

one hundred and fifty dollars ($150) conditioned

to pay all such costs and damages that will accrue to

the defendant by reason of the plaintiff suing out

this injunction.
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Done in open court this 24tli day of October, A. D.

1916.

ROBERT W. JENNINGS,
District Judge.

Entered Court Journal No. M, page 213.

0. K.—GEO. IRVING,
Atty. for Deft.

Filed in the District Court, District of Alaska,

First Division. Oct. 24, 1916. J. W. BeU, Clerk.

By , Deputy. [5]

In the District Court for the Territory of Alaska,

First Division, at Juneau.

No. 1530—A.

GRACE MEYER,
Plaintiff,

vs.

MARION PRATT,
Defendant.

Bond on Injunction Pendente Lite.

WHEREAS, the above-named plaintiff has com-

menced an action and issued summons therein, in

the above-entitled court, against the above-named

defendant, and has appHed to the said Court for an

injunction, pendente lite, in said action, against the

said defendant, enjoining and restraining him from
the commission of certain acts, as in the complaint

filed in said action is more particularly set forth and
described;
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Now, therefore, we, the undersigned, Grace

Meyer, principal, and S. S. Jacobs, by occupation a

sales merchant, and Chas. H. Switzer, by occupa-

tion a laundryman, each being residents of Juneau,

Alaska, in consideration of the premises, and the

issuing of said temporary' injunction, do jointly and

severally undertake in the sum of one hundred and

fifty ($150) dollars, and promise to the effect that

in case said temporary injunction shall issue, the

said plaintiff will pay to the said defendant, the said

party enjoined, such damages, costs and disburse-

ments, not exceeding the sum of one hundred and

fifty ($150.00) dollars, as the above-entitled court

shall finally decide the defendant has sustained and

suffered by reason of the said temporary injunction

if the same be wrongful or without sufficient cause.

GRACE MEYER,
Principal.

S. S. JACOBS,
Surety.

CHAS. H. SWITZER,
Surety. [6]

United States of America,

Territory of Alaska,—ss.

S. S. Jacobs and Chas. H. Switzer, each being first

duly sworn, on oath depose and say : That I am not,

and neither of us are, an U. S. marshal, deputy mar-

shal, clerk of court or officer of any court, and we are

neither of us an attorney or counselor at law; that

we are each of us worth the sum named in foregoing

and attached bond or undertaking over and above
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all just debts, liabilities and legal exemptions.

[Notarial Seal] S. S. JACOBS.
OHAS, H. SWITZER.

Subscribed and sworn to before me this 24th day

of October, A. D. 1916.

0. A. TUCKER,
Notary Public for Alaska, Residing in Juneau

Precinct.

My commission expires July 28, 1917.

[Endorsed] : No. 1530-A. Grace Meyer vs.

Marion Pratt. Filed in the District Court, District

of Alaska, First Division. Oct. 25, 1916. J. W.
Bell, Clerk. By C. Z. Denny, Deputy. [7]

In the District Court for Alaska, Division Number
One, at Juneau.

No. 1530—A.

GRACE MEYERS,
Plaintiff,

vs.

MARION PRATT, and the JUNEAU DAIRY, a

Copartnership Composed of L. H. SMITH
and WM. AULTMILLER,

Defendants.

Amended Complaint.

Now comes the plaintiff by her attorneys, leave of

the Court first being had, amends her complaint

herein so that the same shall hereafter read as fol-

lows;
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I.

The defendants L. H. Smith and Wm. Aultmiller

and partners doing business as the Juneau Dairy.

II.

That the plaintiff is the owner, and is in posses-

sion and entitled to possession of those certain lands

and premises described as follows:

Situated in the Juneau Recording Pre-

cinct, Territory of Alaska, about 8 miles

(Par. II northwest of the town of Juneau. Bearin-
amended

.

^
by per- niiig at a post 4 feet high, four inches in
mission . , • ,t
of Court diameter set m the ground, and about 1,000

1917.
^ ' feet westerly of plaintiff's house and being

T T R
^

dIc.) the S. W. corner of the ''Jim D." mining

claim.

Thence N. 35° 12' 30^' E. 1379.53 feet to

the N. W. comer, a post about four feet high, 4

inches in diameter.

Thence S. 41° 24' 30^' E. 775.17 feet to the N. E.

comer ''Jim D." mining claim a post. Thence S.

43° 55' E. 793.31 feet to N. E. corner "Jim O'D."

mining claim a post, 1453.31 feet K E. corner "Jim
M. '

' mining claim a post.

Thence S. 45° 32' W. 1320 feet S. E. corner "Jim
M." [8] mining claim a post.

Thence N. 43° 55' W. 660 feet S W. corner "Jim
M. '

' mining claim a post.

Thence N. 43° 56' W. 660 feet S. E. comer "Jim
D." mining claim a post; 1320 feet to the place of

beginning, containing an area of about 60 acres, and
being the "Jim D," "Jim M," and "Jim O'B." min-

ing claims.
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III.

That defendants are asserting some sort of a

claim to said premises, are trespassing thereon, and

threatening to eject plaintiff, and otherwise inter-

fering with her possession and use of said ground,

and that defendants have no right, title, interest or

legal claim to said premises, and their claim, if any

they have, is inferior to plaintiff's claim and right

of possession.

WHEREFORE, plaintiff prays that defendants

be required to set forth the nature of their claim and

title to said lands; that said claim and title be ad-

judged inferior to plaintiff's right, title and posses-

sion; that she be quieted in her title of possession;

and for such other and further relief as the nature

of the case may require.

J. H. COBB,
0. A. TUCKER,

Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Grace Meyers, being first duly sworn, on oath de-

poses and says: I am the plaintiff above named. I

have heard read the above and foregoing Amended

Complaint and the same is time as I verily believe.

[Notarial Seal] GRACE MEYER.
Subscribed and sworn to before me this 20th day

of December, 1916.

0. A. TUCKER,
Notary Public in and for Alaska.

My comimission expires July 28, 1917.
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Service of the above and foregoing amended

complaint admitted this the 21 day of December,

1916.

GEO. IRVING,
Attorney for Defendants.

Filed in the District Court, District of Alaska,

First Division, Dec. 26, 1916. J. W. Bell, Clerk. By

L. E. Spray, Deputy. [9]

In the District Court for the Territory of Alaska^

Division Number One, at Juneau.

No. 1530—A.

GRACE MEYER,
Plaintiff,

vs.

MARION PRATT and the JUNEAU DAIRY, a

Copartnership Composed of L. H. SMITH
and WM. AULTMULLER,

Defendants.

Answer of Juneau Dairy Co., a Copartnership, etc.

Comes now the defendant, Juneau Dairy Com-

pany, a copartnership, composed of L. H. Smith and

Wm. Aultmuller, and for answer to the complaint

herein, avers:

I.

That the Juneau Dairy Company, a copartnership

composed of L. H. Smith and Wm. Aultmuller

claims no interest of any kind, nature or description

in the premises described in the complaint.
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n.

And in connection with the foregoing paragraph,

this answering defendant avers that L. H. Smith is

the owner and in possession of, and entitled to the

possession of, a certain piece of real estate, part of

which is in conflict with the premises in dispute, the

whole of which premises claimed by L. H. Smith is

particularly described as follows, to wit

:

Commencing at a point eighty (80) rods north of

the southeast corner of Knutson's patented home-

stead; thence north to the southerly line of Ruddy's

homestead; thence east eighty (80) rods; thence

south to a point directly east of the point of begin-

ning; thence west to the place of beginning, all of

which ground is situated on what is commonly

known as the "Bar," about eight and one-half

(81/2) miles by way of wagon road northwesterly

from the incorporated limits of the town of Juneau,

Alaska. [10]

III.

And further avers that L. H. Smith is in possession

of, and entitled to the possession of, as tenant of

the United States a certain piece of real property,

part of which is in conflict with the premises in dis-

pute the whole of which premises possessed by L. H.

Smith as aforesaid are particularly described as

follows

:

A tract of approximately 40 acres known as the

80 rod reserved strip east of the Knudson claim, be-

ginning at the S. E. corner of U. >S. survey 361,

thence N. 80 rods, thence E. 80 rods; thence S. 80

rods; thence W. 80 rods, to place of beginning; sit-
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uate in Juneau Recording District, Territory of

Alaska.

WHEREFORE, this answering defendant prays

that the complaint herein be dismissed as to the said

Juneau Dairy Company, a copartnership composed

of L. H. Smith and Wm. Aultmuller, and that this

answering defendant be allowed its costs and dis-

bursements herein incurred.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant Juneau Dairy Company.

United States of America,

Territory of Alaska,—ss.

Wm. Aultmuller, being first duly sworn, deposes

and says that he is one of the persons mentioned in

the foregoing answer ; that he has read the same, and

knows the contents thereof, and that the same is true

as he verily believes.

WM. ALTEMUELLER.

Subscribed and sworn to before me this 20th day

of March, 1917.

[Notarial Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My commission expires Nov. 30', 1917.

Filed in the District Court, District of Alaska,

First Division. Mar. 20, 1917. J. W. Bell, Clerk.

By , Deputy. [11]
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In the District Court for the District of Alaska,

Division Number One, at Juneau.

Cause Number 1530^A.

GEACE MEYERS,
Plaintife,

vs.

MARRITT PRATT AND THE JUNEAU
DAIRY, a Copartnersliip Composed of L. H.

SMITH and WM. AULTMILLER,
Defendants.

Answer of Defendant Merritt Pratt to Plaintiff's

Amended Complaint.

Now comes the defendant Merritt Pratt and for

answer to the amended complaint of plaintiff admits,

denies and alleges as follows

:

(1)

As to paragraph one of said Complaint this de-

fendant has no knowledge of same therefore denies

the whole thereof.

(2)

Answering paragraph two, defendant denies that

plaintiff is the owner and in possession or entitled to

the possession of those certain lands and premises

described in paragraph two of plaintiff's amended

complaint or any part thereof.

(3)

Defendant answering paragraph three of plain-

tiff's amended complaint, denies that he is asserting

a sort of a claim to said premises and is trespassing

thereon or interfering with the possession of plain-
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tiff to said lands and premises ; but defendant alleges

that he is the owner and possessed of all of said lands

described in plaintiff's amended complaint, having

obtained his possession and ownership from the Gov-

ernment of the United States of America, and that

he has made same his home for a long period of time

to wit since June, 1915, and prior to the time that

said plaintiff ever asserted any title or initiated any

title to said premises by the location of placer [12]

mining claims thereon or otherwise claiming said

land that said land is embraced within the homestead

tract entered upon by defendant under the sanction

of the Government ; that said ground as described in

plaintiff's amended complaint is claimed by plaintiff

under two supposed placer locations of plaintiff

known as the "Jim M" and "Jim O'D." placer min-

ing claims; that said ground so cover by plaintiff

imder said locations contains no auriferous gravel

or other valuable deposits of rock, quartz or ore ; that

said land and premises is valuable only for agricul-

tural purposes; that the ownership and possession

of all of said lands is vested in the defendant Merritt

Pratt excepting the paramount title of the Govern-

ment of the United States.

WHEREFORE defendant asks that the com-

plaint of plaintiff be dismissed, that she take noth-

ing by said complaint, and that defendant be awarded

his costs and disbursements in this action actually

incurred.

GEORGE IRVING,
Attorney for Deft. Merritt Pratt.
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United States of America,

District of Alaska,—ss.

Merritt Pratt, being first duly sworn, on oath says,

that he is one of the defendants to the within entitled

action; that he has read the within answer, knows

the contents thereof, and that the same is true as

he verily believes.

[Notarial Seal] MERRITT PRATT.
Subscribed and sworn to before me this 24th day

of April, 1917.

GEORGE IRVING.
Service accepted Apr. 24, 1917.

J. H. COBB,
Atty. for Plff.

Filed in the District Court, District of Alaska,

First Division. Apr. 24, 1917. J. W. Bell, Clerk.

By , Deputy. [13]

In the District Court for the District of Alaska,

Division No, One, at Juneau.

No. 1530-A.

GRACE MEYER,
Plaintiff,

vs.

MERRITT S. PRATT and L. H. SMITH et al.,

Defendants.

Findings of Fact and Conclusion of Law.

This cause came on to be heard on the 27th day of

April, 1917, plaintiff appearing in person and by her
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attorneys, Messrs. O. A. Tucker and J. H. Cobb, de-

fendants also appearing in person and by their at-

torneys, Messrs. George Irving and Hellenthal &

Hellenthal; both sides announced ready for trial;

whereupon evidence and arguments of counsel in be-

half of both parties hereto were heard by the Court,

and the Court having announced that it found the

facts and the law for defendants and that findings of

fact would be later prepared, does now make from

the evidence the following.

FINDINGS OF FACT.
I.

That the property described in the complaint

herein is and ever since Feby. 16, 1909, has been sit-

uated within the boundaries of the Tongass National

Forest, as the same was created and established by

Executive Proclamation of that date issued under

authority of Act of Congress approved Mch. 3, 1891.

II.

That on the 29th day of June, 1915, and the 5th

day of August, 1915, defendants Lee H. Smith and

Merritt S. Pratt, respectively, made application to

the Secretary of Agriculture, as provided by law, for

the examination, and listing with the Department of

the Interior of certain portions of said National

Forest, with the bona fide desire, intent and purpose

on their [14] part of procuring said portions to

be restored to the public domain and opened for

homestead entry with preferential rights in them-

selves. Said portions for which said application was

made embraced the land described in the complaint.

That a similar application was made on August
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10, 1916, by plaintiff herein, for the same land as

is described in said Pratt's application, but plain-

tiff was on the 14th day of April, 1916, informed by

the Department of Agriculture that "since two ap-

plications for the same area cannot remain of record

the preference must be given to the prior applica-

tion and your application is accordingly canceled."

ni.

That the property claimed in the complaint con-

sists of three certain alleged mining claims within

the said tracts applied for by Smith and Pratt ; same

being claimed by plaintiff by virtue of certain min-

ing locations made by her based on an alleged dis-

covery of gold thereon in September, 1915.

IV.

That as soon as practicable after the receipt by the

Department of Agriculture of said application of

defendants, the said department caused to be duly

made an examination of the status and character of

said lands so applied for, as to whether or not same

should be restored to the public domain and made
subject to Homestead Entry. That pending the de-

termination of said question "Special Use" permits

were issued to defendants by said Department of

Agriculture authorizing them to enter upon, use and

occupy said tracts of land for purposes of agricul-

ture, grazing and residence. That said defendants

entered upon said lands and under said permits and

the preferential rights aforesaid are now, and at all

times since their application have been, in possession

of said lands and have improved the same by the

building thereon of valuable houses and outhouses
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and are using the same for grazing, dairying and

residential purposes, and have paid rent [15]

therefor to the United States, at such times and in

such amounts as by law and regulations required.

That on the 22d day of September, 1916, said lands

were, as the result of said examination, duly and

regularly listed with the Secretary of the Interior

as being subject to Homestead Entry, and defend-

ants do now possess and claim, and at all times herein

mentioned have possessed and claimed, same as agri-

cultural land.

V.

That after plaintiff had made her aforesaid appli-

cation of date August 10, 1916, she discovered in the

beds of the watercourses flowing from the mountains

back of said property a few colors of gold, and that

she thereupon staked (and recorded) a portion of

said land as mining claims. The Court finds, how-

ever, that the only discovery made on said property

was the finding of said few colors of gold, that the

same were of no appreciable value, constituting

nothing more than traces; and that the same is

totally insufficient as a basis for the creation of a

mining claim or location; and that the alleged min-

ing location was not made in good faith to acquire

said property for mining purposes, but was made as

a pretense and subterfuge.

VI.

That it has not been shown that said property is

mineral land subject to entry under the mining laws

of the United States, or is land more valuable for

the minerals therein than for forest or agricultural
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purposes ; but that, on the contrary, the evidence on

behalf of the defendants shows that the land in ques-

tion is agricultural land.

And as flowing from said facts so found, the Court

makes the following

CONCLUSION OF LAW.
That plaintiff is not the owner or in lawful pos-

session of the land described in the complaint, and.

has no title or possession to be cleared or quieted;

and that this suit is without equity, and should be

dismissed with costs.

EOBERT W. JENNINGS,
Judge.

Filed in the District Court, District of Alaska,

First Division. Aug. 7, 1917. J. W. Bell, Clerk.

By John T. Reed, Deputy. [16]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

Case No. 1530-A.

GRACE MEYER,
Plaintiff,

vs.

MARION PRATT, and the JUNEAU DAIRY,
a Copartnership Composed of L. H. SMITH
and WM. AULTMULLER,

Defendants.

Decree.

This cause came on to be heard and the plaintiff

and defendants both being present, all being repre-
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sented by counsel, and having adduced all of the evi-

dence to prove the issues herein and the Court being

fully advised in the premises and having made its

findings of fact and conclusion of law, which are

in writing and on file herein, from which it appears

that the plaintiff is not entitled to any relief, that the

plaintiff is not the owner of, or in possession of, the

land described in the complaint and has no title or

possession to be cleared or quieted, and that this suit

is without equity and should be dismissed with costs,

NOW, THEREFORE, IT IB CONSIDERED,
ORDERED AND DECREED that the complaint

be and the same is hereby dismissed;

AND IT IS FURTHER ORDERED AND DE-
CREED that the defendants have their costs, to be

taxed by the clerk.

ORDERED this 9th day of August, 1917.

ROBERT W. JENNINGS,
District Judge.

Copy received Aug. 9, 1917.

J. H. COBB.
Entered Court Journal No. N, page 243.

Filed in the District Court, District of Alaska,

First Division. Aug. 9, 1917. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [17]
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In the District Court for Alaska, Division No. 1, at

Juneau.

No. 15B0-A.

GRACE MEYER,

vs.

MERRITT PRATT et al.,

Plaintiff,

Defendants.

Bill of Exceptions.

BE IT REMEMBERED that on the trial of the

above-entitled and numbered cause the following

proceedings were had:

A jury having been duly selected, tried, impaneled,

and sworn, the plaintiff, maintain the issues on her

part, introduced the following evidence:

1st. The location notice of the ''Jim M." placer

claim, which reads as follows:

Plaintiff's Exhibit *'A"—Location Notice of the

''Jim M." Placer Claim.

"CERTIFICATE OF LOCATION OF PLACER
MINING CLAIM.

"NOTICE IS HEREBY GIVEN, That I, the

undersigned, a citizen of the United States of

America, have located and claimed in accordance

with the laws of the United States and the Terri-

tory of Alaska, and the local rules and customs of

the Juneau Precinct of the said Territory, regulat-

ing the Location of mining claims, twenty acres of
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placer ground and mineral lands, mere particularly

designated and described as follows, to wit:

"(a) The name and number of this claim is the

'JIM M. ' and said claim is No. 2, of the 'Placer Place

Group,' near Mendenhall.

"(b) The name of the locator of said claim is

Grace Meyer.

"(C) The date of the discovery and posting of

the location notice was and is the 19th day of Sep-

tember, A. D. 1915.

"(D) The number of feet in length and width of

said claim is 1320 feet and 6G0 feet, respectively.

"(E) The said tract of placer ground is further

described by metes and bounds as follows, to wit : Be-

ginning at a tree where the said location notice is

posted at a point northeasterly or easterly 200 feet

from a tide water slough through which the [18]

tidewaters of Gastineau Channel flows into south-

eastern extremity of Mendenhall flats or valley and
said point is about five hundred feet northerly from
a bridge or trestle upon which trestle the U. S.

government road between Juneau and Mendenhal

Glacier passes at a point about ten miles westerly

from the Town of Juneau ; running thence from said

tree 330 feet in a southeasterly direction to post

No. 1, which post is at a point identical with post

No. 4 of the 'Jim O.' claim; running thence at right

angles 1320 feet in a southwesterly direction to post

No. 2; running thence at right angles 660 feet in

northwesterly direction to post No. 3 ; running thence

at right angles 1320 feet in northeasterly direction

to post No. 4; running thence at right angles 330 feet
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to said place of beginning at said tree.

Date of discovery, September 19, 1915.

Date of location September 19, 1915.

GRACE MEYER,
Locator.

United States of America,

Territory of Alaska,—ss.

I hereby certify that the foregoing is a true and

correct statement of the discovery and location of

that certain placer claim above described, as I verily

believe.

GRACE MEYER.
Subscribed and sworn before me this 7th day of

December, A. D. 1915.

O. A. TUCKER,
Notary Public in and for Alaska.

My commission expires July 28th, 1917."

[Endorsed]

:

Territory of Alaska,

Juneau Precinct,—ss.

The within instrument filed for record at 10:45

o'clock A. M., Dec. 8, 1915, and duly recorded in

Book 20 Misc. on page 349 of the record of said

District.

JOHN B. MARSHALL,
District Recorder.

Received in evidence as Plaintiff's Exhibit "A."
2d. Plaintiff next introduced in evidence the loca-

tion notice of the *'Jim D." placer claim, which is

as follows:
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Plaintiff's Exhibit '*B"—Location Notice of the

,'
' *Jim D. '

' Placer Claim.

''CERTIFICATE OF LOCATION OF PLACER
MINING CLAIM.

''NOTICE IS HEREBY GIVEN, that I, the un-

dersigned, a citizen of the United States and the Ter-

ritory of Alaska, have located and claimed, and by

these presents and the notice heretofore posted upon

said claim, do hereby locate and claim, in accord-

ance with [19] the laws of the United States and

the Territory of Alaska, and the local rules and cus-

toms of Juneau Precinct, said Territory, regulating

the location of placer claims and mineral ground

twenty acres of placer mining ground and land, par-

ticularly bounded and described as follows, to wit

:

(a) The name and number of the said claim is

the 'Jim D.' and is No. 4 of the 'Placer Claim

Group'; near Mendenhal.

(b) The name of the locator is Grace Meyer.

(c) The date of the discovery of said claim is

October 18, A. D. 1915, and the date of the location

of said claim was and is February 20, A. D. 1916.

(d) The said claim is thirteen hundred and

twenty (1320) feet in length and six hundred and

sixty (660) feet in width.

(e) The said tract of placer mining ground is

described and bounded as follows, to wit:

.
Beginning at a point which is identical with the

northwest corner of the 'Jim O'D.' claim, which

point is on the northeasterly of the Mendenhal Val-

ley at a point about nine hundred and fifty (950)
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feet northwesterly of the bridge which crosses a

slough on said side of said valley nine (9) miles

northwesterly from the town of Juneau on the U. S.

government wagon road, and which point is also

about four miles southeasterly (SE.) from the Men-

denhal Glacier, and running thence south 39° 47'

west along the northwesterly side line of the said

'-Jim O'D.' claim to a post point marked corner No.

2 ; which post is at the southwest corner of said 'Jim

O'D.' claim and is 1320 feet from place of begin-

ning; thence north 43° 56' west 660 feet to a post

marked Cor. No. 3 and is the southwest corner of

said claim 'Jim O'D.'; thence north 35° 12' 30" east

1320 feet to corner marked No. 4, which post is the

northeast corner of said 'Jim D.' claim; thence

S west'y 660 feet to place of beginning. That the

discovery of said claim is near a tree upon which

tree is the location notice of said claim, and which

tree is 300 feet westerly from the stake marked No. 1,

which stake is the Northeast corner of said 'Jim D.'

claim.
^^

GRACE MEYER. [aO]

United States of America,

Territory of Alaska,—ss.

I hereby certify that the foregoing is a true and

correct statement of the discovery and location of

that certain placer mining claim above described,

and that the allegations therein contained are true.

GRACE MEYER.



Merritt Pratt et al. 27

Subscribed and sworn to before me this 15th day

of May, A. D. 1916.

[Notarial Seal] O. A. TUCKER,
Kotary Public for Alaska, Resident in Juneau Pre-

cinct.

My commission expires July 28, 1917.

[Endorsed] :

Territory of Alaska,

Juneau Precinct,—ss.

The within instrument filed for record at 4:10

o'clock P. M., May 17, 1916, and duly recorded in

book 20 Misc., on page 425, of the record of said Dis-

trict.

JOHN B. MARSHALL,
District Recorder.

By E. Naud,

Deputy.

(Received in evidence as Plaintiff's Exhibit

3d. The plaintiff next introduced in evidence

the location notice of the ''Jim O'D." placer claim,

which is as follows:

Plaintiif's Exhibit ''C—Location Notice of the

'*Jim O'D." Placer Claim.

CERTIFICATE OF LOCATION OF PLACER
MINING CLAIM.

NOTICE IS HEREBY GIVEN, That I, the under-

signed, a citizen of the United States of America,

have located and claimed, and by these presents and

the notice heretofore posted do hereby locate and

claim, in accordance with the laws of the United
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States and the Territory of Alaska, and the local

rules and customs of Juneau Precinct, said Terri-

tory regulating the location of placer claims and

mineral ground, twenty of placer mining ground

and claim, particularly bounded and described as

follows, to wit:

(a) The name and number of the claim is "Jim

O'D." and is No. 3 of the "Placer Place Group,"

near Mendenhal. [21]

(b) The name of the locator is Grace Meyer.

(c) The date of the discovery of said claim is

September 26, 1915; and the date of the location

of said claim was and is October 24, 1915.

(d) The number of feet in length and width is

1320 feet and 660 feet respectively, of said claim.

(e) The said tract of placer mining ground is

further described by metes and bounds, as follows,

to wit:

Beginning at a tree where the location notice of

said claim was and is posted, which tree is 850 feet

northwesterly from from a bridge or trussel on the

government wagon road, which bridge is about ten

miles westerly from the town of Juneau, and which

tree is 330 feet northwesterly from the "Jim M."

claim No. 3 of "Placer Place Group," on the north-

westerly side thereof and contiguous thereto; run-

ning thence 330 feet southeasterly to comer No. 1;

running thence at right angles southwesterly from

last named course 1320 feet to corner post No. 2;

running thence (at right angles) 660 feet to post No.

3; running thence at right angles 1320 feet to post

No. 4; running thence southeasterly (at right
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angles) 330 feet to place of beginning. Said claim

is rectangular in shape.

Date of Discovery, September 26, 1915.

Date of Location Oct. 24, 1915.

GRACE MEYER.

United States of America,

Territory of Alaska,—ss.

I hereby certify that the foregoing is a true and

correct statement of the discovery and location of

that certain placer mining claim above described, as

I verily believe.

GRACE MEYER.

Subscribed and sworn to before me this $th day

of January, A. D. 1916.

[Notarial Seal] O. A. TUCKER,
Notary Public for Alaska, Residing in Juneau Pre-

cinct.

My commission expires July 28, 1916.

[Endorsed]

:

Territory of Alaska,

Juneau Precinct,—ss.

The within instrument was filed for record at 12

o'clock M. Jan. 17, 1916, and duly recorded in book

20 Misc. on page 361 of the record of said District.

JOHN B. MARSHALL,
District Recorder.

(Received in evidence as Plaintiff's Exhibit ^'C")
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Testimony of Grace Meyer, in Her Own Behalf.

$th. GRACE MEYER, being sworn as a witness

in her own behalf, testified as follows

:

My name is Grace Meyer. I am the plaintiff in

this case. I know where the ground is that is in-

volved in this suit. I first saw it in August—the

first of August, 1915. There was nothing in the

way of improvements on it at that time. No one

was on it; I believe there [22] was a fence that

Mr. Knutson had run on there at some time or other,

but it was just a fence that anybody would run over

common public land—it wasn't a fence claiming

any land—only an old pasture fence. At that time,

so far as I know, no one was claiming the land. I

went out and went over the ground at that time and

came back to town. After that I went out generally

on Sundays and sometimes during the week, and

after I went out the second time I did a little clear-

ing, and picked out a place to build. I began pros-

pecting the ground in September. I prospected the

"Jim M." claim in September, and found free placer

gold at the upper end next to the hill. I am a little

confused in the direction as the channel turns there,

but I would say it is on the northeasterly side of the

claim within its boundaries. I picked in a creek

that runs down the side of the hill, and found free

gold in the pan as I panned it, and located my dis-

covery. That was about the 19th of September, but

I found gold before that date. I made a location

notice. Plaintiff's Exhibit "A" is the original no-

tice that I recorded, and is a copy of the notice that
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(Testimony of Grace Meyer.)

I posted. I posted the notice right above the dis-

covery—probably 10 or 20 feet above—on a tree I

blazed. I cut corner posts and marked the corners,

and rim the side lines—blazed trees where it was

through the timber; set side line stakes, and marked

the corner stakes. I set four corner posts and the

center end stake for a discovery stake. The posts

were about 5 feet high and five or six inches through.

I used trees where it was convenient; at other

places I put in stakes. I marked the stakes with

the name of the claim, the number of the stake, and

the direction of the stake, whether it was north,

south, east, or west, and blazed the lines that went

through timber. The claims runs down four or five

hundred feet through the timber; it is all more or

less timber, but in some places it is more or less

open. Where there was no timber I set side line

stakes.

I also where the
'

' Jim O 'D.
'

' claim is. I made a

discovery on that claim at the northeasterly end of

the claim I found free placer gold. I first discov-

ered it in September—the latter part—after I had

discovered it on the ''Jim M." claim. I panned all

the creeks, and I [23] located in October. As I

had located the adjoining claim—the "Jim M."—

I

couldn't locate again until October. I marked it

the same as I did the "Jim M." setting corner

stakes, running side lines and center end stakes, and

marking the names and numbers of the posts.

Plaintiff's Exhibit "C" is a copy of the notice I

posted on October 24th, 1915. I would like to state
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(Testimony of Grace Meyer.)

about this claim—I located this on the 12th of Octo-

ber, and as there was a doubt in my mind whether

the law, where it said you had to locate every month,

meant jou. had to locate every thirty days, or every

calendar month, I relocated it. I first located it on

October 12th, and then changed it to read October

24th, so it would not conflict with the **Jim M."

which was located on the 19th of September. That

was the location I recorded. I made the discovery

in September. In reference to posting the notice

and marking the boundaries, I first cut the center

end stakes, then the corner stakes, and then the side-

lines; I marked the name and number of the claim

on each post so they could be easily traced—any-

body finding one of them could easily trace all the

rest of them from the blazes I made on the trees.

I blazed the side-lines where they run through the

timber, and set side-line stakes where they were in

the open. The corner posts were about 5 feet high

and 5 or 6 inches through. I cut them on the cor-

ners so they would be square so anyone going

through the timber would notice it, and there were

a number of trees cut there.

Referring to Plaintiff's Exhibit ''B." I know

where that claim is. I made a discovery there in

October, 1915, on the northeasterly end of the claim

within its boundaries. I found free placer gold.

After I made the discovery I put up a location no-

tice, dated February 20, 1916. Then I cut corner

stakes and marked the side-lines the same as on the

other claims. I put up four corner stakes, one at
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(Testimony of Grace Meyer.) f

each end, and the center-end stakes The comer

stakes averaged five feet or over, and were five or

six inches in diameter. I squarred them off and

marked the name and number of the claim on each

stake, and blazed the trees and set the side-line

stakes.

After I had marked the claims, I first built a cabin

and a bam so I would have a place to live when I

went out, and when [24] I sent men out they

would have a place to live. The cabin was built

in October, 1915. At that time no one had any

houses on the ground. I believe there was a little

lumber piled where Mr. Pratt afterwards built his

house. I saw it first about the middle of October.

I had been going in and out, and when I took the

men out to build my cabin, I noticed the lumber for

the first time laying there. I took the men out to

build my cabin and they went right ahead with the

work. I went out on Sunday, and then took a

couple of men out later in the week, and they stayed

there and finished the cabin and built a barn. I

next started to build a fence and corral for the horse,

and Mr. Pratt tore that down. That was the latter

part of October. On the mine itself in 1915, I had

Mr. Dodson out there and a man by the name of

Engleheart; they sunk some shafts and run some

cuts, but it was pretty late in the fall by the time

I got around to this work and it was freezing and

I didn't get much work done. In 1916 I devoted all

my time to cutting trails, runnings cuts, and pros-

pecting the ground. I have ten claims there and I

ran a trail along the upper end of eight of them. I
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ran two cuts on the Jim M. claim about four feet

wide, varying in depth as we running against the

hill, and about 30 feet long. I ran a cut on the Jim

O'D. claim about 110 or 115 feet long, and from two

to about 8 or 9 feet in depth, and about 4 feet wide.

Ran a cut on the Jim D. claim about 30 feet long

and 9 feet deep, and that also varied as it was cut

in against the hill. In 1916 I spent on all the ten

claims about $1,100.00 or $1,200.00. As near as I

can figure there was about $400.00 spent on the three

claims in controversy. It was spent in the form of

labor. I couldn't say just how many dollars or

how many days' work I put in on the Jim O'D.—

I

presume a month or a month and a half. Mr. Dod-

son was working with me, and I worked every day

myself, except when I was in town on business.

There are two cuts on the Jim M., each about 30

feet long and about four feet wide and they vary

in depth, as started and followed along the stream

and as we went back the cuts deepened. The cost

of those cuts was all put in the form of labor. I

figured I put in over a hundred dollars' worth of

work on each [25] claim. Mr. Dodson worked

with me, and was employed all summer. No one else

was.

I was stopped in my work by Mr. Pratt in Sep-

tember. As Mr. Dodson and I were working on

the Jim D. claim, the water was low in the cut where

we were working, and I told him to cut trail ivliile

came to town to get some provisions, and when I

got back he told me that Mr. Pratt had ordered him
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not to do any more work cutting trail; so by the

time I came back the water was running in the cut

again, and we worked on the Jim M. and I think

on the Jim O'D. a day and a half or two days when

Mr. Pratt came up and asked if we were looking for

trouble. Mr. Dodson and I were worldng in the

cut, and I said ''No, we are looking for gold."

"This is my ground," he said, "and you had better

get off of it." I said, "If this is your ground you

had better estabhsh your lines. Have you had a

survey made?" He said, "No, but we are claiming

this ground and you will have to get off." I said,

"Where do you claim your ground runs?" and he

said, "Come with me and I will show you." So

we went over to his corner stake, probably 300 or

400 feet, and he showed me a stake, and showed

me where the lines run, and I said, "Where is your

other stake?" and he showed me, and I said, "If

this is your line we are not working on your claims."

And he said, "Yes, you are; you will have to get

off." I said, " No,we are not; come back to the cut

and I will show you and we will pan some of the

dirt." We went back to the cut and he got down

in the cut; and when he got through shovelling in

the gravel Mr. Dodson called his attention to the

fact that he was only shovelling loose gravel and

if there was any gold in there it would be very apt

to be washed out by the water, and he got back a

little bit and scraped a little gravel in the pan and

panned it out, and said, "Do you see any gold in

there?" I said, "Yes, I see a few colors of gold that
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were in the pan. '

' He said,
'

' That is not gold—that

is only false gold. I said, ''That is gold," and I

started to pick up a cup we had been using the day

before—we had panned out some, and put it in a

glass, and there was a little of the gold had

stuck to the bottom of the cup, and I said,

"Here is some gold." [26] He said, "I have had

this surveyed, and you have got to get off of here";

and he grabbed hold of me and threw me down in

the cut. I said, "I am not going; I am goingto stay

and do my work; the Government requires it, and

I am going to stay here and do my work"; and he

grabbed me and said, "Get off; if you don't get off

I will put you off.
'

' Mr. Dodson suggested that we
should quit work, but I said, "No, I am doing nobody

anj^ harm. " He came down into the cut and grabbed

hold of some poles we had there, and grabbed the

shovel out of my hands, dragged me down the cut,

threw me down an embankment, and started to take

me off the claim. "If you feel that way about it,"

I said, "I will get off and resort to the courts to

get out an injunction"; so I came to town and started

suit against him, went ahead and got my injunction

and went on with my work, but before I could get

on to the claims again it was four or five weeks,

and it delayed me in my assessment work, and a

lot of work I intended to do that summer I couldn't

do on account of the delay.

The arrangements I have made for developing

the property is, that I have given a ten years' lease

to Mr. O'Donnel, not only on these claims, but on
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other claims I hold there. There are seven other

claims involved in it. Mr. O'Bonnel sent a mining

engineer to look over the ground and investigate

its character before he took the lease. O'Donnel

refused to go ahead with the lease until the litiga-

tion was cleared up. I know Mr. O'Donnel, and

that he is absolutely able to carry out his plans.

I have had the ground surveyed by Mr. Metcalf,

who is here as a witness. I do not know where Mr.

Engleheart is. I haven't seen or heard of him for

possibly a year. The Juneau Dairy is on a part of

this ground.

Cross-examination.

The first time I was ever on the ground in contro-

versy was in August, 1915. I was not alone. Mr.

Tucker was with me, and Mr. Burford took us out.

I made no location of a placer claim at that time. I

was out very often after that, once or twice every

week. I couldn't say just when I was next out

there—probably a week [27] or ten days after

that. It was in the month of August. I said I was

out there the first of August, and I was out there

again in August. I made no location then. I was

out every Sunday, and would say I was out several

times in the month of August. I continued to go

out there every Sunday, and sometimes during the

week; I very often walked out in the morning, and

worked all day and came back in the evening. I

first found gold on there about the 12th—about the

middle of September. I said there was a fence of

some kind owned by Mr. Knutson. I know where
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Mr. Pratt lives, and where his garage is, next to his

house. I do not remember that his garage was built

at that time. If it had been built I would certainly

remember it. I do not recall that it was built then.

The discovery on the Jim M. is immediately behind

the Pratt house. I can cut through the trees there

in going to the Jim M. If there had been a building

there I would have known it, and I do not remember
any building. If there had been a building there

I would remember it—I was out there very often.

I know there was a building built there later, but

I do not know just the exact date it was built. In

September, when I made my location and discovery

right at the foot of the incline back of the Pratt

house on the Jim M. claim, there was no building

there that I remember of. Prior to the time that

I made my placer location I made an application

for a homestead to the Forestry people in Portland.

I do not just recall the words that I used in the ap-

plication. When I made the application it was my
bona fide intention to homestead the property, and

take it up under the homestead act. I made the

application about the 1st of August, 1915. I heard

from that application afterwards from the Forestry

people. They said they accepted my application,

had it on file, and would send one of the Forestry

men to survey it. I heard from them again in Octo-

ber, I believe; I am not sure, I don't remember the

exact date; I do not recall what the Forestry De-

partment said about my apphcation. (Counsel for

defendants hands witness a paper.) I received a
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letter something like this, but I think it was earlier

in August than this; I don't know why they should

say it was received August 31st, because I wrote

them a [28] a day or two after I came in from

out there the first of August. I received a letter

very much of that form, but I would not care to

swear that that is an exact copy of it. I received a let-

ter earlier in August. (Counsel for defendants here

hands the witness another paper.) I received a

number of letters something like this but I wouldn't

care to swear that these are exact copies of them.

I remember of writing them just after I came in,

and I remember receiving several letters from them

but I do not just remember the contents. I really

do not know if I have the original letters at home.

If I have them I will produce them. My application

was accepted and later in the fall they notified me
that my land and Mr. Pratt's land was in conflict.

I don't remember how much later it was. I think

there was a survey made for Mr. Pratt and after

that they notified me as near as I can recall. I

don't remember that my application was rejected

in August. I remember them sending me a letter

accepting the land. I had some correspondence deal-

ing with the matter of acceptance or rejection of

the homestead application, but I don't know if I

have it now. If I have it it is in my files and I will

produce it. I may have a copy of the letter that

I wrote to^the Forestry Department, and a copy of

my letter to the Forestry Department dated April

26, 1916. If I have I will produce them.
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I did no prospecting on this land in the month

of August, 1915. I did prospect it in the month

of September. I prospected along the creeks, came

down the hill prospecting for gold, found some and

prospected for more. There is not a large deposit

there. I prospected in the gravel. The first pros-

pecting I did was on the Jim 0. claim adjoining the

claims in controversy; then I followed the hillside

along and prospected the creeks as I came to them.

The ground is not all mineral deposit; where the

creeks come down there is gravel. Whether the

ground is virgin ground so far as prospecting for

mineral is concerned is a pretty hard question to

answer, because a person could prospect one year

and the next year it would be washed over and cov-

ered up and you couldn't discover it. Water from

the creeks would cover it up. There is a slough

running up there; the creeks feed into the slough.

I prospected the [29] slough. I found concen-

trates there where I panned, which I sent to Los

Angeles and had assayed. Where I panned I found

black sand in the bottom of the pan. There was

gold mixed in it. I could not see it as placer gold

in the concentrates. Whether I considered that a

discovery of placer gold that I got out of the slough

would be a question what I found would be recog-

nized as a discovery or not. I found no placer gold

when I prospected in the slough in the low land

where the tide ebbs and falls. I prospected the

creeks, at the foot of the hill, in the timber. The

creek comes down through there. The creek is
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about four feet wide—some places wider. I do Hot

know the volume of water—I do not know how to

measure water—how they measure miner's inches

of water. I have not done a great deal of prospect-

ing in gold; I have followed oil. I have staked oil

claims. They are all staked under placer mining

act. I sought to prospect in these creeks. The

volume of water in August varies; some days there

was quite a volume; it depends on the rainfall that

we have. The depth varies also; I would say a

couple of feet was the average depth. In prospect-

ing I probably got two feet or two feet or two and a

half feet ^eep. I got right into the gravel. Did not

get to bedrock on these claims. Further up on some

of the other seven claims I did.

I run a couple of cuts on the Jim M. claim. The

first year I had Mr. Engleheart and Mr. Dodson,

and the next year Mr. Dodson and I did the work.

I don't recall Mr. Engleheart 's initials. He said

he was a miner. I wasn't there to see him work

or I would have known. Oh, yes, I was there in

1915, but I wasn't there just at that time; it was

pretty late in the winter and he went out to help

Mr. Dodson. I don't recall how long he worked for

me. I signed the affidavit for assessment work for

1915; Mr. Tucker made it out. I don't recall how

much assessment work I swore was done on that

property in 1915; I would have to look that up. I

don't recall how many days labor was done upon

that claim; I kept a statement of the work that was

done, but I don 't recall it now. I filed proof of assess-
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ment work for 1916. Mr. Dodson and myself did

the work on the Jim CD. claim in 1916, and I had

different people [30] bring out provisions. The

work itself was done by Dodson and myself. Dod-

son was the only man I had there. The work I did

was for assessment work. All this time I was get-

ting gold. I never made an estimate of the amount

I pamied out at any one time. I never had any

gold scales. I don't know how much I ever panned

out. I never panned out as $25 or $30 at any one

time. I would have been very much excited if

I had. I don't know how much I have panned. We
panned as we went along, but I didn't pay any at-

tention to it. I don't think I ever stated that I

had panned out $25.00 on those claims. In writing

to the Forestry Department I had in mind all the

claims I had there—not only these three, and I

don't recall whether this suit was started at the time

I wrote them. I have ten claims there, and at the

time I wrote them I naturally had reference to all

the claims I had. There is a creek back of Mr.

Pratt's house that I did assessment work on, and

dug an open cut about 30 feet long, 4 to 5 feet wide.

We started at the foot of the hill to get back to bed-

rock and the depth of the cut depends on the creek.

Q. You stated in your cross-examination that this

creek had come down there and there had been quite

a volume of water and that cut was about 4 feet

wide when you first saw it, didn't you? A. Yes.

Q. And the creek run the full length of the 30

feet, didn't if? A. I suppose so.



Merritt Pratt et dl. 43

(Testimony of Grace Meyer.)

Q. And it kept on going down the hill till it

reached the slough, didn't it? A. Yes, sir.

Q. And so far as that assessment work was con-

cerned, the cut itself was there at the time you first

went to work—4 feet wide ? A. Yes, sir.

Q. And it was cut as deep as 2 feet—the natural

watercourse—isn't that so?

A. Yes, but in making that estimate we would

have to allow for the [31] ground that had been

taken out.

Q. Then you started 4 feet below the surface of

the ground?

A. I didn't say 4 feet; I said 2 feet.

Q. That is all the digging you did—about 2 feet?

A. No, I said the water had cut it about 2 feet.

Q. Then you started at a point 2 feet below the

surface of the ground?

A. I started at the surface of the ground where

the water was pouring over it, and dug 4 feet down.

The trench is about 30 feet long and four feet

wide. I stated to you on cross-examination that

the creek-bed was 4 feet wide and it is. I don't

remember just the exact number of days it took to

do that work, nor how much money in dollars and

cents it took to pay for it; I had Mr. Dodson doing

work upon those claims and upon other claims.

No, I don't think I know as matter of law that I

had to segregate the work done upon these claims

and make my affidavit. I would saw I have done

$100.00 worth of work on the Jim M. claim, which

consisted of cutting trails and digging ditches. I
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do not know without looking it up how many days

were spent in labor. I only had one man employed

and myself. I figure I am as good as any man, and

I worked there continually, except when fighting

Mr. Pratt and financing lawsuits. Yes, sir; I said

Mr. Pratt came there and assaulted me, that he

dragged me from the embankment down into the

ditch, dragged me out of the ditch, and forcibly

ejected me. I am sure of that ; it is the truth. That

is what this jury to understand. This fuss occurred

on the Jim O'D. claim. I wasn't in very good

humor, but w^as not bruised, only being mistreated

in the handling. He partly carried and partly

dragged me down the ditch, we were scrapping all

the way down the ditch, both of us. Yes, I was

fighting right along. It was in the forenoon when

Mr. Pratt came, and that was the time he showed

me stakes. He showed me the corner stakes but

not the end line stakes; he said he had no survey

but that he owned the claim. The day the assault

took place was the same day he showed me the

stakes. Then we came back to the workings, Mr.

Pratt ahead of me and then assault took place. At

that time Mr. Pratt [32] told me he wanted me

to quit work; he also told Dodson—told us both

—

to get off from there. I didn't get off. I stood on

the bank and talked, and tried to convince him that

I was right. I did nothing else. Pratt got hold

of my trousers ' leg and dragged me down into the

ditch, then got up on the bank and ordered Dodson

off, told him to get off the claim. Dodson advised
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that we had better quit, and I told him I wouldn't

quit; Mr. Pratt got down in the ditch then and

dragged the poles down off the embankment that

were used to brace the rock to keep them from fall-

ing into the ditch. I wouldn't get out of the ditch

—

I was shovelling dirt out, and he dragged me and

threw me on the embankment—threw me out. It

was a wrestle all the way down. He did not set me
down as I recall it. He dragged down—gave me
a toss down the embankment. I was angry and

I don't remember much about whether he hurt me;

nor do I remember any bruises or wounds on my
person after the scuffle.

When I located these claims I set all my corner

posts, and a post at discovery, placed my sidelines

and end lines. At the lower end of the claims I set

stakes. I don't remember how many stakes. Mr.

Dodson helped me set those stakes. He helped me in

making the location of some of this ground. In locat-

ing the three claims in controversy I worked part of

the time alone ; sometimes he was out there with me.

When I located the claims Mr. Tucker was with

me part of the time ; it took a number of days to run

the lines and get them correct. Some of the time

when placing the side lines on the Jim M., the Jim

D. and the Jim 'D. I was helped some of the time,

I don't recall just how much. Mr. Tucker was with

me some of the time. I cannot recall whether any-

one was with me when I posted the notice on the

Jim M. I posted the Jim D. and the Jim M on the

same day, and I think Mr. Tucker was with me. I
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cannot recall whether anyone was with me when

I posted the Jim O'D. Sometimes Mr. Tucker was

with me, and sometimes I was alone when setting

these posts. I don't recall whether anyone was

with me when I set the posts on the southerly end

of the claims. I put posts on the upper corners

of these three claims. Some of them were set [33]

posts and some were trees—I do not remember how

many of each. Yes, set the posts immediately after

putting up my location notices. I posted my loca-

tion notice and was always particular to run my
comer posts right away, and then very often I took

a few days to finish up running the sidelines and

getting the claims in shape. I marked the discov-

ery with a blazed tree and wrote the location with

reference to the discovery on the tree, I put the loca-

tion notice a few feet from discovery where it would

be in very plain view.

I said I couldn't recall just the exact date that

Mr. Pratt came out there, but as near as I can recall

it was the latter part of October. As near as I can

recall it, he started his garage the last of September

or first of October, and it was a couple of months

before he completed it, and that was the first work

done. No, I don't remember that it was the early

part of August; he absolutely had nothing on there

in August.

I had a mining engineer from Los Angeles by the

name of Ross out there in the fall of 1915. O'Don-

nell is a mining man—an oil man from California.

Ross was his expert. I presume Mr. O'Donnell
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has a report on the property; I haven't any. I

bonded the property to Mr. O'Donnell as a placer

mine, valuable for placer mining purposes. I didn't

have my homestead in mind at all when I bonded it.

No, sir, I didn't have bonding it in mind when I

made my homestead application. When I made

the homestead application I didn't know it w^as

mining ground. I don't think I was notified about

my homestead application being turned down until

after I had located it for mining.

The Jim M. was located September, 1915, and was

the first located of those in controversy. It is a

little over a quarter of a mile south of Knutson's

homestead. Of the three claims in controvei-sy

the Jim D. is the nearest to the Knutson homestead.

Next to the Jim D. is the Jim O'D. and the Jim M.

is the farthest from the Knutson homestead. I

couldn't give you the exact bearings of the end lines

of these surveys. They run more easterly and west-

erly then north and south. The side-lines do not

run straight north and south. [34]

I first went on the ground in August, and my first

intention was to homestead it, and I made an appli-

cation for that purpose. I don't just recall the

correspondence I had now. In September I com-

menced to do some prospecting. I don't recall the

date I received the notice that there were other

agricultural claimants, or knowing anything about

it till I received the notice from the Forestry people.

I don't remember that date. I stopped one day for

a drink of water and foimd some float. That was



48 Grace Meyer vs.

(Testimony of Grace Meyer.)

the first thing I found. No, that was not the main

thing I based my discovery on; I did not locate that

claim until I had made a discovery.

I know Mr. Roy. I had a conversation with him

in November, 1915.

Q. Do you remember a conversation which you

had with Mr. Roy in which you told him you had

found float there that contained gold?

A. I don't recall any conversation like that.

Q. You and he being present, and no other people

being present on the place there, and that you based

your discoveries on that float rock*?

A. 1 wouldn't make Mr. Roy a confidant, and so

anything I told him I wouldn't care to have come

in evidence.

Q. But you may have told him that ?

A. People very often ask you a lot of silly ques-

tions and you answer them off-handed.

Q. And at the same time didn't Mr. Roy tell you

that that wasn't sufficient for placer discoveries?

A. I didn't take Mr. Roy out there for an expert

so I didn't pay any particular attention to what he

said.

Q. Didn't you tell him at that time if that wasn't

sufficient for placer you would claim it for the mica

it contained?

A. When you have them working for you Uke that

you have them always asking a lot of silly questions

and you answer them off-handed.

Q. You considered that a silly question, did you?

A. Yes, sir.
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Q. And you also told him at that time that you

hadn't made [35] any pannings in any of the

streams up until that time, did you tell him that ?

A. I don't remember such a conversation with

Mr. Roy. He worked there, and like all those fel-

lows he asked me a lot of questions, but I didn't

have all the claims taken up that I wanted to take

up at that time, and anybody that asked me a ques

tion, I answered it off-handed, because I didn't want

them to know what I intended to do because I didn't

want them to come in there.

This ground is about a quarter of a mile from the

Knutson homestead, and some of the claims adjoin

the Rudy homestead, and is about a mile from the

Tucker homestead, which is on the Juneau side of

these claims. I didn't start to build until October;

I did some clearing in August, and the early part

of September. My tent is on the Jim O'D., the

center claim. (Witness was here shown plat later

introduced as Plaintiff's Exhibit "F" and pointed

out the location thereon of the cabin and barn testi-

fied about.)

The barn is built of wooden poles tar-papered over

the top, and was built in 1915. In 1915 three claims

in 1915, but only two of them are in controversy

here. The remaining seven I located in 1916. They

are all contiguous and form one group. I located

the Jim O., and Jim M., and the Jim O'D. in

1915. (Witness here points out the relative posi-

tion of the said three claims on Plaintiff's Exhibit

"F.")
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In 1915 I built my house, built my bam; built a

fence and ran a couple of cuts on those two claims.

I joined the fence on to the barn, and ran back into

the timber. I started to build a fence, and Mr. Pratt

tore part of it down. I would have finished it if he

left me alone. I made quite a clearing in there, and

dug some holes and started to build a fence. That

is not where I started my garden; my garden is on

the other side. The clearing was not made on these

two claims, it was made on the Jim O, and where we

ran the fence near the barn was where cut through

the timber. The clearing is probably a quarter or

half an acre. The house is a frame built up about so

high (indicating) and covered with a tent. It is

there now, and have another house back of the tent,

built in 1915, which I used for the men to sleep in

[36] The other work done in 1915, was just the

general work around that you do in opening up a

camp; there is always a certain amount of prehmin-

inary work that you have to do; there were no other

permanent improvements. In 1916 I had ten claims

in all—all contiguous claims. That year I ran a

trail along the upper edges of eight of the claims;

I don't know just how many days' work that took;

we worked to the best advantage; some days it was

wholly cutting trails, and some days the water was

so we could work in the cut. For the other work

done we start with the Tom Dodson claim—there is

a cut run there. I panned on the different claims.

I saved some of the gold I panned and had assays

made of it. I saved the sand. The gold you find is
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very fine and would have to be concentrated. I

think I have some of it now, from the Jim O'D.

claim. That is all I have here in town. We were

only just testing the ground; I was not working the

ground; it was under bond. I have not worked the

ground for any actual placer work; I gave a bond

on it and I couldn't work it. I had to do the assess-

ment work according to the Government laws in or-

der to hold it.

Redirect Examination.

My homestead application was for 160' acres.

There is probably 40 or 50 acres of the land that I

took up for a placer location that is in conflict with

the land embraced in my homestead application.

The rest of it lies toward the Channel and towards

town. So far as I know that is still open. After I

discovered gold on there I lost interest in my home-

stead; I abandoned that part of it and used what I

took up as a placer claim.

(The witness having been excused to make search

for the letters referred to in her cross-examination,

was recalled for further cross-examination.)

Witness identified her signature to the complaint

in the case of Grace Meyer vs. L. H. Smith and Wm.
Altemiller, No. 1453^A. on the docket of the District

Court for Alaska, which was marked for identifica-

tion Defendants' Exhibit 1.

(Continuing, the witness said:) [37]

I have found a number of letters; I do not know
whether I have all that you wanted. I did not find

the original letter that I first wrote to the Forrestry
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Department at Portland, and I kept no copy of it. I

wrote such a letter, and I have the reply to it dated

August 12th, 1915. (The letter was produced,

offered and received in evidence as Defendants' Ex-

hibit No. 3.) Also identified and produced the fol-

lowing papers : Letter dated August 31st, 1915, from

the Acting Assistant District Forrester ; letter dated

April 14th, 1916, from C. J. Buck, Assistant District

Forrester ; letter dated May 5th, 1916, fromC. J. Buck
Ast. Dist. Forrester ; copy of letter written by plain-

tiff to the Department Agriculture, Portland, Ore-

gon, dated April 26, 1916; letter from M. S. Pratt to

the plaintiif dated October 13, 1915; all of which let-

ters were offered and received in evidence as one ex-

hibit, and marked Defendants' Exhibit No. 2, and

read as follows, printed letter-head matter omitted:

Defendants' Exhibit No. 2.

LETTER, AUGUST 12, 1915, WRIGHT TO
MEYER.

*^L

Tongass—^Settlement.

Meyer, Grace, #121.

Portland, Oregon, August 12, 1915.

Miss Grace Meyer,

Juneau, Alaska.

Dear Sir:

Your application under Act of June 11th, 1906, for

the examination and Hsting of lands in the Tongass

National Forrest, dated August 2, 1915, was received

August 10, 1915.
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The status of the tract covered by your applica-

tion will be investigated by the Forrest Supervisor.

In case it appears to be vacant public land and sub-

ject to homestead entry, an examination of it will

be made as soon as practicable, and if it is found to

be chiefly valuable for ag^/riculture and not needed

for public use, it will be listed with the Secretary of

the Interior to be opened for settlement and entry.

You will be promptly informed of the action that can

be taken as soon as the report of the Forrest officer

is received. [38]

Your application covers a tract of land beginning

at point of mean high tide south 80 rods from T.

Knudson's homestead claim on east shore of G-as-

tineau Channel, running thence east 160 rods; thence

south 160 rods; thence west 160 rods to point of

mean high tide ; thence northerly along meander line

of mean high tide to place of beginning. Said land

is west of point of divide between Lemon Creek and

Mendenhal River.

Very Truly Yours,

A. H. WRIGHT,
Acting Assistant District Forrester. '

'

LETTER, AUGUST 31, 1915, WEIGLE TO
MEYER.

L.

Tongass—Settlement.

Meyer, Grace, #121.

Portland, Oregon, August 31, 1915.

Miss Grace Meyer,

Juneau, Alaska.

Dear Madam: Your amended application under
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the Act of June 11, 1906, for the examination and

listing of lands in the Tongass National Forrest,

dated August 23 was received August 31, 1915,

The status of the tract covered by your applica-

tion will be investigated by the Forrest Super\isor.

In case it appears to be vacant public land and sub-

ject to homestead entry, an examination of it will

be made as soon as practicable, and if it is found to

be chiefly valuable for ag^riculture and not needed

for public use, it will be listed with the Secretary

of the Interior to be opened to settlement and entry.

You will be promptly informed of the action that

can be taken as soon as the report of the Forrest

officer is received. Your application covers land:

"Beginning at the point of mean high tide 80 rods

due east of the east line of T. Knudson's homestead

claim on the east shore of Gastineau Channel about

2 miles west of the mouth of Lemon Creek, running

thence 160 rods north; thence 160 rods east; thence

160 rods south; thence west along the meander line

of said shore to beginning."

This application is on unsurveyed land. The

application is accepted [39] but since the loca-

tion cannot be definitely fixed in this office, it impos-

sible to say whether there is a prior application cov-

ering the land. It may take a field examination to

determine that fact.

Very Truly Yours,

A. H. WEIGLE,
Acting Assistant District Forrester.
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LETTER, APRIL 14, 1916, BUCK TO MEYER.

Portland, Oregon, April 14, 191b.

L.

Tongass—Settlement.

Meyer, Grace, #121.

Miss Grace Meyer,

Care—General Delivery,

Jimeau, Alaska.

Dear Madam: In further reference to your appli-

cation under the Act of June U, 1906, for land in the

Tongass National Forrest:

The Forrest Supervisor reports that the tract cov-

ered by your application is the same as that apphed

for by Merritt S. Pratt, of Juneau, Alaska which

application was received in this office August 5, 1915,

while yours was received August 10, 1915.

Since two applications for the same area cannot

remain of record, the preference must be given to

the prior appUcation, and your apphcation is accord-

ingly canceled in order to clear the records of this

office.
^ ^^

Very Truly Yours,

C. J. BUCK,

Assistant District Forrester.

LETTER, APRIL 26, 1916, MEYER TO DEPART-

MENT OF AGRICULTURE.
Juneau, Alaska, Apr. 26, 1916.

Department of Agriculture,

Portland, Oregon.

Dear Sir: Yours of April 14 at hand statmg my

appUcation for homestead had been canceled. I

wish to make a few facts known to the Department
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in regard to this particular piece of land, also the

land applied for by L. H. Smith which is joining it.

I have nearly all of both pieces applied for by the

above mentioned under placer gold location. I

[40] have panned out about $25.00 in fine gold and

have taken a number of assays that run from .85

cts. to $3.40 per ton. I have given a ten-year lease

to Mr. J. E. O'Donnell, 1009 Security Building of

Los Angeles, Calif. I done my assessment work

last fall and in every way abided by the government

rules and I can't understand why this land is to be

thrown open to Homestead entr}^ when it's absolutly

mineral land. I will give you as reference to this

land Mr. John Reck, he is the Mayor of Juneau, also

president of the First National Bank here, he has

had all this ground prospected and assayed and still

has the assays and I am sure he would gladly give

you any information you desired in regard to it.

I am writing this extensive letter as I wish to

avoid any controversy over the land if possible. As

I have already given a lease, I will have to protect

Mr. O'Donnell's interest and that will mean spend-

ing a lot of money carrying it through the courts.

Trusting that you will help me out in this matter

by holding it in the forest reserve until? I at least

have time to test out the value of the land, I am,

Very sincerely yours,

GRACE MEYER,
Juneau, Alaska.
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LETTER, MAY 5, 1916, BUCK TO MEYER.
Portland, Oregon, May 5, 1916.

L.

Tongass—Settlement.

Meyer, Grace, #121.

Miss Grace Meyer,

Juneau, Alaska.

Dear Madam: Your letter of April 26 is received.

Your application was canceled on the records of this

office because the land you had applied for was cov-

ered by the prior application of Merritt S. Pratt, of

Juneau, Alaska.

This department does not attempt to settle a dis-

pute between a mineral location and a homestead

application. It only attempts to decide whether the

land in question is chiefly valuable for ag^riculture

[41] or chiefly valuable for forest purposes. Any
question coming up between a mineral location and

a homestead entry is a matter for the Interior De-

partment to decide and you should take the matter

up with the Commissioner of the General Land

Office, Washington, D. C, or the register and re-

ceiver of your local land office.

I will however, request further information from

the supervisor in regard to this land before final ac-

tion is taken upon Mr. Pratt's application and a

copy of your letter is being forwarded to the super-

visor for his information.

Very Truly Yours,

C. J. BUCK,
Assistant District Forester.
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LETTER, OCTOBER 13, 1915, PRATT TO
MEYER.

Juneau, Alaska, October 13, 1915.

Miss Grace Meyer,

Juneau, Alaska.

Dear Madam:—I have your communication of

October 4tli, 1915, relative to my alleged encroach-

ment and trespass upon your property in the vicin-

ity of Mendenhal, Alaska, and in reply I beg to

state

:

In conformity with the 6^orest Homestead Act of

June 11, 1906, 1 acquired a homestead at Mendenhall,

Alaska. Application was duly made to the Forest

Service and a preliminary survey was made thereto

and permit granted me to occupy the said land em-

braced in my homestead.

In regard to building the garage will state that I

built the same and in so doing I was merely exer-

cising the rights given me under the Act of June 11^

1906, namely: the right to occupy and improve the

property.

You can secure no rights by attempting to locate

a placer claim upon my homestead because the land

is non-mineral and affidavit has been filed in sup-

port thereof. I am in active possession of this land

and have conformed to the law in every respect.

Trusting that this explanation will be satisfac-

tory.

Very Truly Yours,

M. S. PRATT. [42]

(Continuing her testimony on cross-examination,

the witness said:) Yes, my homestead application
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was canceled, I think, in May, 1916. I made an

amended application a few days after I made my
first application as there was a little mistake in the

directions. I made an original application and an

amended application for this land as nonmineral.

The Forestry Department never sent anybody to

survey the land for me. I made my application for

the ground the first part of August, 1915, and I made
my first mineral location in September, 1915—mak-

ing about six weeks that elapsed between the appli-

cation and my first mineral location. Yes, sir, it

was intention in the first place to take up this

ground as nonmineral, and not only the ground that

is covered by the placer locations, but about two-

thirds more. I took 160 acres and only about 50

acres is covered by the placer locations. At the

time I made my nonmineral application I was not

possessed of any of the other seven claims I have

located out there, and they were not located at the

same time that I located the Jim M., the Jim

D., and the Jim O'D.; nor did I locate claims as

rapidly as I could under the law which does not

allow but two claims to be located in any one month.

There were several months elapsed; I think the last

claim I took up was in July, 1916. I am still pos-

sessed of those claims; I did the assessment work

on all of them in 1916.

Redirect Examination.

There is one part of my testimony given on yester-

day, I desire to correct. I said, *'No," when coun-

sel asked me if I received a report from Mr. Ross.
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While I didn't receive a report direct from Mr. Ross,

but in Mr. O'Donnell's report to me lie gave me the

substance of Mr. Ross' report.

My original application to the Forestry Depart-

ment for this land was nonmineral was made in the

early part of August, 1915; at that time I had never

prospected it. I have a letter accepting it—I refer

to the letter of August 31, 1915, And I have a let-

ter rejecting it—either in May, or April, 1916—

I

forget the exact date. In the meantime in Septem-

ber, 1915, I discovered that it was mineral land,

[43] and located it as mineral; that is I located a

part of it; I did not locate it all; the rest of it, about

one hundred acres, which is not in conflict with any-

body, I abandoned.

Recross-examination.

When I say that my nonmineral application was

accepted, I mean the letter stated that it had been

received, and would be investigated. I don't recall

them using the word vacant; they may have used it.

If it wasn't valuable timber, is what I recall them

saying. I think there was some ranger investigated

it on my application.

Redirect Examination.

I saved the pamiings from 72 pans—about one-

third of a yard—that I panned from the Jim O'D.

claim. I have them here.

(Witness exhibits to the jury the said pannings,

poured from a bottle into a gold-pan.)
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Recross-examination..

This is all the gold that I have saved from the

pamiings that I testified to yesterday. I have some

more tailings that I could pan down and get some

more gold. But this is all the gold I saved. I was

present when it was taken out. Mr. Dodson was

with me, and Mr. Roy helped pan some of it. No,

it was not done while Roy was there; it was done in

November, 1916, and it was so cold that I would

take the dirt over to my cabin, and it so happened

that Mr. Roy dropped in several times and helped

me pan it out. Yes, he was with me when I took

the dirt; he went over and helped me carry it over

several times from the cut to the cabin. It was

panned by myself in my cabin at different times.

Mr. Dodson and Mr. Roy helped me carry the dirt

from the cut to the cabin. Not all of it was panned

in the cabin—some of it was panned in the cut—

I

wouldn't sw^ear to that; we panned a lot back and

forth—we panned a lot in the cut, but whether we

panned that particular dirt in the cut I don't know.

While we were working there we panned out sev-

eral different times to see whether the ground was

holding out, but I don't recall whether this was part

of the dirt that was [44] panned in the cut. Yes,

I got a pan w^hile panning that carried no gold. I

figure that about 90 per cent of the pans I panned

carried gold—had some colors in them. The other

ten per cent all carried black sand, and I presume

I could have gotten an assay out of that, but I didn't

bother with it.
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Redirect Examination.

I was not trying to work the ground commercially;

I had the ground leased and I couldn't work it.

The COURT.—Empty that gold into the bottle

and mark the bottle as an exhibit, and also the pan.

(Whereupon said bottle and pan were marked

Plaintiff's Exhibit "D" and "E.")

Testimony of Frank Metcalf, for Plaintiff.

5. FRANK METCALF, called as a witness for

plaintiff, being duly sworn, testified as follows:

My name is Frank Metcalf. Am a United States

mineral surveyor. On the 16th and 17th of April,

1916, I made a survey of the claims in controversy

for the plaintiff. I have my notes on the survey. I

started at the northwest corner of the Jim M, and

the northeast comer of the Jim O'D.; there was a

stake about 5 feet high and about 4 inches in diam-

eter; it was squared stake marked "No. 4"; that

was up in the timber. From there I ran in a south-

westerly direction out toward the beach where the

other stake should be; but I found no stake there;

but I found the stub of a tree which was identified

by the locators as being the stake it having been

cut off close to the ground; it was apparently a fresh

cut; I couldn't tell how long it had been cut. From

there I ran in a southwesterly direction about 300

feet—or a little more than that—close to 400 feet,

and I found the southwest corner of the Jim M.

and the southeast corner of the Jim O'D., which was

a stake driven in the ground about 4x2%; then I
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backed up to the stub and ran in a northwesterly

direction about 400 feet and found no corner; then

I ran on about 400' feet farther and I found a corner

which was marked "Jim D."; it [45] was a four-

foot post set in the ground; then I ran a line between

the two claims and found a post standing about 5

feet high and about 3 or 4 inches which had been

squared off; and from there running in a north-

westerly direction I found another post marked

"Amended comer of Jim O'D.," 4 feet 6x4, which

completed the survey. There were two corners that

I could not find. I found where one of them should

have been, but I could not find the other. There

was no trouble in tracing out the lines.

I made no mineral examination of this ground, but

observed the lay of the country. I have had experi-

ence in mining, been following it for the last ten

years, and have also made a study of it. My experi-

ence has been mostly with quartz mining—my act-

ual experience has been with quartz mines.

Witness here identified a sketch map as one made
by him of the ground in controversy, which was in-

troduced in evidence and marked Plaintiff's Ex-
hibit " F, " and is as follows : [46]
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Cross-examination.

The greater part of the ground I surveyed is level,

and the upper end is, I should judge, close to 80 or

100 feet higher than the lower end. The greater

majority of the land you v^ould call flat in this coun-

try ; I think it would be as flat as any beach can be

;

and there is a salt water slough comes up a ways

into it.

At the time I surveyed the claims I didn't pay any

attention to what work had been done; I was look-

ing for the corners. Of the land I surveyed I should

estimate one-fourth as high land and the rest as flat

land.

This plat (Plaintiff's Exhibit "F") shows plain-

tiff's cabin correctly in regard to the corners of the

survey ; it also shows the Government road correctly

at different places where I took it.

Q. Now, in staking that out, can you determine

on that plat that you made this point : Commencing

at the southwest corner, at a post 4 feet high and four

inches in diameter set in the ground at a point about

feet distant from the Government road from

Juneau, Alaska, to Mendenhal, on the south side

thereof, and about 1000 feet distant from the plain-

tiff's house—where would that point fall on your

map?
A. It would fall in the neighborhood of this point

here, which I mark on the map with the letter A, on

the south side of the Government road.

I haven't a scale with me, but I could measure it

with a ruler. The road isn't absolutely defined from
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that point to this (illustrating). I have determined

the point that I have marked A as near as I could.

Referring to Plaintiff's Exhibit '*F," I found the

southwest corner of the Jim D.—what they claimed

was the southwest corner. It was on the north side

of the road and is a 4x4 as I remember—a squared

timber set in the ground. It is not a hewn tree.

There were no markings on it that I could discern;

it might have been marked, but I don't see any

marks. The only reason I know it was a corner

stake was because the plaintiff pointed it out as her

corner stake. I did not find the [48] southwest

corner of the Jim O'D. on the ground. That is what

they claimed was the southwest corner, but I

straightened it out this way. I didn't find either

the southwest or the southeast corner of the Jim 'D.

on the ground ; they were not in. Here where I have

marked with the letter B is where I found the stub

that had been cut off. At that time they told me
that was where the corner was—that there had been

a tree there. The reason I accepted it was because

the tree was lying on the ground beside the stub,

and the timber of the bottom of that tree measured

about 3 inches, and the top of the stub measured

about 5 inches, so there was a space between the stub

of the tree and the top of the stump in the ground

of, I don't know how long but I should judge about

4 or 5 feet. That is what they claimed had been the

southeast corner of the Jim O'D., and as the cuttings

on the bottom the tree were older than the cutting

on the top of the stub I had reason to believe that
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that had been the corner. I understood it was a

common corner of the Jim M. and the Jim O'D.

There were no markings at all ; and no evidence that

there had been any markings from the evidence on

the ground I took their word for it; it seemed rea-

sonable to me that that had been the corner. I found

the corner at the southeast corner of the Jim claim

;

and have marked it on the plant vdth the letter C.

I was there on the 16th or 17th of April, 1916 ; I did

not find the northeast corner of the Jim M on the

ground; I did not run out there. I don't know
whether there is a corner there or not. I found this

(indicating on plat) as the northeast corner of the

Jim O'D. That is where I started from. I found

the northwest corner of the Jim O 'D. on the ground,

792 feet from the northeast corner; the object in

drawing the broken line a few hundred feet away

from there is sim^oly to square the claims up, if the

claims are ever wanted to be patented. The claims

are excessive in width but not in length. This map
purports to show the claims as they actually are upon

the ground to a certain extent. This line, which I

mark with the letters D E is where the lines actually

run on the ground. I don't know where the south-

erly line of the Jim M. actually runs on the ground

;

I don't know whether this (indicating) is [49]

the corner or not ; if it, is it would run in the direc-

tion of the line I mark on the plat F-G. I don't

know where the easterly or northerly line of the Jim
M. runs; I wasn't asked to survey the Jim M. The

northerly line of the Jim O'D. actually runs on the
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gi'ound where I have platted it. There is a slight

change in the course of the northerly line of the Jim
O'D., and the Jim M., due to irregularity in the stak-

ing. They are staked in as nearly a straight line

as a man could stake them without the use of an in-

strument, but for patent work they would have to be

squared up. That would not leave fractions between

the claims if the location corners were identical.

You would not be authorized in making a patent sur-

vey, if this (indicating the ground west of the Jim
D.) was the Jim T. claim, to draw in the lines of the

Jim M. and take the land that jom have taken from

the Jim M. and put it in the Jim T. In a patent sur-

vey you would not be allowed to take land from one

survey and put in another without an amended loca-

tion. That might affect the continuity of the claims.

The course of the westerly side line of the Jim D.

is north 35, 12, 30 east. I don't know the course of

the easterly side line of the Jim M. The northerly

end line course of the Jim O'D. is south 43, 55 east;

the northerly end line of the Jim D. is south, 41, 24,

30 east. I couldn't determine the southerly course

of the Jim D. I wouldn't be able to determine the

southerly course of the Jim O'D. without a stake.

It is not possible that the southerly end lines of the

Jim O. and the Jim O'D. could be north 43, 56 west,

located on the ground and be one continuous course.

I don't know if it is possible for the southerly end

line of the Jim M. and the Jim O'D. and Jim D. to

be south 46, 4 east; I never found them. I don't
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think it is possible to be so, regarding the post

marked B as the southeast corner of the Jim O 'D.

Redirect Examination.

When I went out there to make that survey I took

my instruments along and straightened up the dis-

crepancies in the corners to a certain extent. That

is the customary work of a surveyor. [50]

Testimony of Thomas H. Ashby, for Plaintiff.

6. THOMAS H. ASHBY, a witness for plaintiff,

having been duly sworn, testified as follows

:

My name is Thomas H. Ashby ; residence, Juneau,

Alaska ; have resided in Alaska 33 years. Have fol-

lowed the occupation of placer mining in Alaska and

the Northwest Territory for 26 years. I saw a por-

tion of the ground that is in controversy; I was on

the cuts that have been testified about. We found

gold in the panning we did. I was only up there

once—on the 15th of April, the present month. I

observed the formation, so far as it was exposed.

The conditions were bad to make a fair test for gold

;

there was quite a lot of ice and snow in the cuts, in

fact most of the cuts were filled up with it. We did

very little panning. From what I saw of the pan-

ning there, and the formation where it was exposed

in these cuts, I would call it mineral land in these

cuts—that is the only place that is exposed.

Cross-examination,

I was up on this particular ground this one trip.

I think we panned three pans in two cuts. We prob-
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ably spent an hour and a half or two hours on the

property. I paid no attention to the ground, only

in those cuts where I did the panning. There is no

bedrock exposed. I have followed mining off and

on for 26 years. We got a few colors of gold in

each pan that we panned. There were two colors

fairly good size. On that occasion Mr. Cobb, Mr.

Boyle, Tom Dodson, and Miss Meyer were present,

and Judge Tucker was on the ground. We were

possibly there an hour and a half on the ground ; we

were not in the cuts that long ; we were probably 15

minutes panning the three pans. We panned three

different places. All those places were not in the

woods; we panned in the creek. I wouldn't call it

a slough where we were panning ; it came down from

the hill ; it was not in the slough, it was back in the

timber. I did not pan down in the flat.

In answer to further cross-examination by the

Court the witness testified:

I do not know the limits of these claims—I am not

familiar with the ground up there. I don't know

anything about how much of these [51] claims is

on the flat, and how much on the hillside ; the three

pans that I took were on the hillside. It would be

hard for me to say how far apart the cuts were going

through the woods there; approximately it might

have been 1,500 or 2,000 feet. It is kind of difficult

going through the woods there, and it would be a

hard thing to judge the distance between them.

Q. (By the COUET.) Would you say from your

investigation there when you were on the groimd
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that the property covered by these claims is more

valuable as a mining claim than it is as ag^ricultural

land?

A. The only way that could be determined would

be to sink to bedrock on it and investigate it there.

I could not give an opinion on that—it is hard

to say what is in the ground there. I do not know

what can be raised on the lowlands of these claims

—

I have never done any farming in this country ; and

I don't know the boundaries of the claims. All I

know is that in the places I pannned I found colors

of gold.

Testimony of Patrick Boyle, for Plaintiff.

7. PATRICK BOYLE, a witness for plaintiff,

being duly sworn, testified as follows:

My name is Patrick Boyle; residence, Juneau;

have lived in Alaska 22 years most of the time ; was

down below for a little while. Have placer mined

about half of the time—about 8 or 10 years, all the

way from here to Nome,—Circle City, Nome, Kusko-

quim, all through there, and have done quartz min-

ing around Juneau. I have been on the ground in

controversy once that was when Tom Ashby was up

there two weeks ago. I saw the prospect cuts there

that uncovered the gravel. I did some panning there

in a cut up the hill a little, and investigated the same

cuts that he did. The gravel carries gold in the cuts

;

we got 6 or 7 colors the pan; and the second time

we got a few colors in the pan. I have been min-

ing and prospecting for about ten years. That
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ground is mineral ground—mining ground.

Q. From what you saw there state whether or not

a man of ordinary [52] prudence would, in your

opinion, be justified in spending his time and money

on that in the hope and expectation of making a

paying mine out of it?

A. I couldn't say on that; you would have to dig

to bedrock before you could make a statement like

that.

From what I saw there I think an ordinarily

prudent man would be justified in going to work on

it ; if I was there I would go to bedrock and see what

was there. I think it would justify that if it is not

deeper than 10 or 12 feet.

Cross-examination.

I panned either four or five pans. There were

two of those five that had no colors. I do not know

on what claim I got the colors—don't know one claim

from another—don't know the distance apart—it

may be 1,500 or 2,000 feet; I didn't pay any atten-

tion to it. Where I did the panning w^as up on

the hillside and there is no place there where they

had sunk to bedrock that I could see. It was under

adverse conditions that I was there; I did however

find colors in the pannings. You can find colors in

a great many creeks around here ; some you can and

some you cannot. Those that you can find colors

in average up pretty well with those you cannot.

The cut had not been driven to bedrock ; it was some-

thing around 4 feet; it was cut last fall, and the

ground caved in from the snow and glacier, and we
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picked around there. I mean glacier ice. I couldn't

say whether most of the cuts were on the hillsides

because there was snow all over on the ground at

that time and I didn't pay much attention, only just

looked at the cuts. All the panning I did was up

from the level ground. None of the cuts had been

sunk to bedrock. I have prospected a great deal

and have found many prospects better than this.

An ordinarilj^ skilful prospector in coming to a pros-

pect like this would go on with it—go to bedrock.

I don't know how long it would take to go to bed-

rock; I don't know the ground; it was all covered

with snow. I have no idea whether the bedrock is

within a few feet or a great many feet. At the time

I was there there was about two feet of snow on the

ground. I went on the lower part of the ground

—

there is a slough [53] that crosses it. I don't

know whether we went to the part where Mr. Smith's

barn is. We were in the woods there. I didn't look

in any other places. I didn't see a large barn there

or a large house. I was in the woods and wasn't

looking for that. I didn't know anything about the

condition of that part of the ground. Paid no at-

tention to it. I think an ordinarily prudent man
would be justified in going to work and seeing what

there was in bedrock. After that it would depend

on what you found there and as to that I couldn't

say as to whether it is good, bad or indifferent. I

can only say there is gold there. There is free gold

in that that I panned. That is about all I can say.

I saw a tent or a kind of a cabin there. A frame
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covered by a tent. It was back in the woods from

there that we panned.

Redirect Examination.

Yes, we found lots of black sand in the gravel.

That indicates gold; that is placer gold is in black

sand and it is a good indication of gold.

Recross-examination.

Yes, I have done prospecting or panning in black

sand where I didn't get any gold. Some places in

this country you get black sand and some places you

get none. Generally speaking, in this country you

find it. I have quartz-mined and placer-mined about

half and half each of my time since I have been in

Alaska and ten years will cover my experience in

Alaska. The quartz mining I have done is around

Juneau entirely.

Testimony of Tom Dodson, for Plaintiff.

TOM DODSOK", called as a witness on behalf of

the plaintiff, being first duly sworn, testified as fol-

lows:

My name is Tom Dodson. I live in Alaska.

Came here in 1899. I have been here about eighteen

years. I worked at placer mining about a year be-

fore I came to Alaska and since coming here I have

been placer mining around Porkupine and different

places aroimd practically all the time until the last

five or six years. [54] I have done prospecting.

I know the claims that are in controversy in this suit.

I went up there first I think the 24th of November,
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1915, and stayed until the first of December, 1915.

I was out there last year and worked on them. I

couldn't say just exactly how long I worked, but I

started in building trail along in June. I started

in prospecting there and doing some work, not every

day, and some days I wouldn't be doing else, and I

stayed there until the first of December. I prac-

tically spent the season of 1916 on these claims. I

know where the cuts are that have been testified to,

Avhere some other men and I did some panning in

two weeks ago yesterday. They are on those claims.

The most easterly of those cuts, I think, is on the

Jim M. ; I am not very familiar with the names of

the claims. Miss Meyer worked there with me last

year. Oh, yes, she worked with a pick and shovel in

the cuts with me. While I w^orked there with Miss

Meyer last year I was interfered with at one time

by Mr. Pratt, one of the defendants herein. We
went out and went to work there and we worked one

day, I think, on the claim, and then we went back

to go to work and we had been to work probably 20

minutes, or half an hour, maybe, when Mr. Pratt

came down the hill, right down from up the hill

above ; at that time I was down in the cut shovelling

dirt out—gravel—and she was up above using the

pick and throwing some rock aside and cleaning off

the top of the ground, and he come down there, and

they stopped and talked a little while—the water was

running so I couldn't hear what was said, and I don't

know what was said; and they talked for a little

while, and she came down there close to where I was
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so I could hear, and she said she and Pratt was go-

ing over to look for the corner, so I got up on the

bank and sat down and waited for them to go. They

went over there and they were gone for a few min-

utes—time enough to go over to the corner and back

—wasn't gone very long—and came back, and Mr.

Pratt came down and he says, "If there is gold here

you have got to show it to me ; somebody is liable to

get hurt over this thing yet." Miss Meyer came

back a little [55] afterwards and they panned a

pan, and I was sitting off to one side, and they

were looking at the pan after they got it panned,

and she showed him the gold, and said that was a

color, or something, and they got into a little dispute

over it, and he pitched the pan up on the bank and

he told her he wanted her to take the tools and leave

;

she sat there for a while—picked up a cup that had

some black sand in it, and she was talking about the

cup, and she said,
*

' There is some black sand or black

dirt in there." He kept telling her to go away

—

get her tools and move, but she didn't seem to do it.

He took hold of her this way (illustrating)—she was

sitting on the bank, and he pulled her right down

into the cut; she was kind of laying back that way

(illustrating), and he pulled her down and then let

her loose, and where I had been shovelling the shovel

was setting there, and she picked up the shovel and

commenced shovelling gravel out of the cut; so he

grabbed the shovel away from her, took hold of her,

picked her up and took her down the cut, maybe 35

or 40 feet, maybe farther; I couldn't hear what was
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said down there, so then they quit and he come back,

working back that waj^, and she come up there and

she said, "We will take the tools and go and we

won't work on it," so we picked up the tools and

went away.

It w^as quite a long while before I resumed work

there. I told her not to do anything until she got

things settled ; there was no use to go to work fight-

ing every day, and she came down to get an injunc-

tion, and there was some hitch about getting the in-

junction—you were away or something—and so we

waited until she did get the injunction, and then we

went back and resumed work on that claim again.

I know where the Jim M. claim is. I tested the

deposits on that ground to see whether it carried

gold. I found gold. I found it in an open cut that

was run there, I suppose probably 40 or 50 feet long,

and 4 or 5 feet deep, which exposes the gravel be-

neath the surface and the prospects were down about

18 inches [50] below the surface. It is very good

working gravel; for a prospector in the habit of

prospecting, it is good enough to prospect. The for-

mation of the gravel would justify prospecting. A
prospector w^ould stop and look at it. I prospected

and w^orked on the Jim O. D. We didn't get as

good a prospect there. There was a cut there—

I

think the cut was about 17% feet—at the back end

it was kind of clay, like a glacier deposit, the gravel,

and carried very heavy black sand—just a color, but

not as good a prospect as there was below; I don't

know what the tests were—I never saw any assay
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on it. It carried very heavy, black sand—just an

indication of gold-bearing gromid. We found colors

on the claim but I didn't find as good a prospect as

I did below.

I prospected the Jim D. and found gold-bearing

gravel on it. The cut there is <a smaller one. I

don't know just how much I panned there. There

was black sand carrying some colors.

Well, a man is out prospecting those gravel de-

posits there, and if he comes across them I think

he would be justified—at least I would—that would

be my judgment; I would stop and prospect far-

ther and see if I could not find something; it is

gold-bearing ground—^no question about that. It

lays in this Juneau belt here. Eight in the Juneau

Gold Belt. Yes, I know what is known as the

Juneau Gold Belt. I couldn't say just exactly

where it is but I know this country through here

from Sundum up to this country here carries

straight on through, pretty near; and it also takes

in that Porkupine country. These claims are inside

the Juneau Gold Belt. The cuts that I speak of here

simply run as prospecting cuts to test the ground.

Cross-examination.

I placer mined in California. I placer mined in

Strawberry Valley, California, about a year before

coming to Alaska, [57] then I came up to the

stock country in Oregon, and came up here in 1899.

I have never been inside in Alaska. I started and

that alien law was passed and I went up on the

Porkupine. I worked there for Mr. Perry Wiley
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on Discovery. I take the Porkupine to be in the

Juneau Gold Belt but I don't know. I suppose

Snettisham is, but I don't know. The Jualin is

considered in the Juneau Gold belt but I don't know.

I never run the lines. I know very well where the

Juneau Gold Belt runs,—what is considered the

Juneau gold belt. I never helped survey it but I

know where it is and what property is in it. Of

my own knowledge, I don't know what property lies

within the boundaries of the Juneau gold belt. I

think the properties in controversy lie within the

Juneau gold belt. I know that right here is in the

Juneau gold bedt.

I have done panning in the Juneau gold belt be-

sides on the property in controversy, at the head

of Lemon Creek. I got colors there. I located

property there. I did not develop it. Outside of

Porkupine and Lemon Creek, I also panned in the

country above Haines, and up the Chilcat, pretty

near to the head of the Chilcat on a creek called

Bear Creek. I had a claim staked there. It is

across the boundary in British Columbia; and out-

side of the panning I did at Porkupine and on the

property in controversy and at Lemon Creek, I

worked with the Keystone outfit in Porkupine.

Outside of the Porkupine and the Chilcat and the

Glacier and the Walker Lake Country I haven't

done any prospecting. I located on Lemon Creek

and I located some property on Mendenhall road.

I didn't develop the Lemon Creek property. I had

two partners with me and they were to pay the ex-
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penses and I was up there doing the work and pros-

pecting, and one of them went to Seattle and the

other one is here in town, and he said to let it go for

a while.

My prospect on Lemon Creek showed up as much
gold as the claims in controversy. I didn't develop

it because where [58] we were prospecting it

was very hard work because it is down in the creek

and when the water is high you cannot work it; you

can only work there when it is low—^in the fall and

in the spring. I was in the employ of Miss Meyer

for about a year. There was a part of the time I

wasn't drawing any wages—just simply stopping

there and she was putting up the expenses while we

was doing nothing, looking after her property there.

I know how the three claims in dispute are located.

There is an open cut on the Jim M. which I have

panned. I am not positive which claim Miss

Meyer's house is on. I was working on all three of

the claims. There are three claims there, and there

are cuts on all of them, and work has been performed

on each and every one, but the cuts are different;

some might not be as large as the others; I cannot

tell just which claims these cuts are on.

There are improvements or open cuts on the Jim

0. D. and the Jim M. I know there was work done

on the Jim 0. D. I couldn't exactly tell you what

is the kind of work done there and where it was

done. I know of my own knowledge that there are

improvements and work done on the Jim 0. D. claim

but I cannot tell you what is the nature of it be-
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cause I cannot just exactly locate where it lies if

those three claims. It is one of them and I did work

on all three of them and in order to tell exactly

which cut is on the clams I w^ould have to look at the

map.

On the day that Mr. Pratt came to the bank of

the cut he took hold of Miss Meyer and threw her

off the bank into the cut and afterwards picked her

up and packed her down the cut. While Mr. Pratt

was packing her down the cut she- didn't seem to

be doing anything. I couldn't see if she was fight-

ing. He just packed her up that way (illustrating)

and packed her right down, so that if she was fight-

ing or not, I couldn't see. He had his back to me
and she was in front. [59]

Miss Meyer came up to these claims about the

first of August, I couldn't be positive about the day,

and I was there from November. I had done pros-

pecting on the ground before that—I had panned

some. I wasn't certain about the prospect but I

got enough so I was satisfied it was gold-bearing

gravel. I had been at different places going over

there and had panned at different places. At that

time I was working for Miss Meyers. Prior to that

time, I had been on the low ground but had never

been on the hill and had never prospected it or paid

any attention to it from a mineral standpoint.

At the time I got there, Mr. Pratt, I think, was

stopping at Mr. Knudson's but he was working

down there starting to fix or build a house. He
started to build the house about 250 or 300 yards
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this side of Miss Meyer's place. That was in De-

cember or November. The 24th of November I went

out there and he continued right along until he built

his house. I did not remain when he started to

build his garage. I couldn't say whether it was

June or not. [60]

Testimony of Frank Metcalf, for Plaintiff

(Recalled).

FRANK METCALF, recalled as a witness on be-

half of the plaintiff, having been previously duly

sworn, testified as follows

:

I am familiar with and know the general location

of what is called the Juneau Gold Belt and about

the amount of country that that covers; the claims

that I surveyed for Mis Meyer last April are consid-

ered to lie within the Juneau Gold Belt.

Cross-examination.

The Juneau Gold Belt, I think, derives its name
from a map made by Mr. Spencer. I have not the

report. The claims at Lemon Creek are included

in the Juneau Gold Belt as far as local acceptance

is concerned; there is no definite boundary of the

Juneau Gold Belt. It is a strip of land bordering

on the water. There are places where it borders

on the water in local acceptance. To some extent

locally they speak of the Juneau Gold Belt as they

do of the Harris Mining District, only the Juneau

Gold Belt extends farther north and south that the

Harris Mining District; they consider Sumdum the

extension of the Juneau Gold Belt; it is hard to tell
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where the proper boundaries are. ' It has never been

surveyed; it is just a term applied to the mineral

bearing rock in this section of the country. Spen-

cer, in his report, I think, calls it the Report of the

Juneau Gold Belt, and that report is confined to

the workings of the Perseverance and the Alaska

Jimeau. His report does not include all of the

properties in the Juneau Gold Belt. The Juneau

Gold Belt I am talking about is a continuation of

the mineralized zone of which the Perseverance and

these mines are an especially enriched section—

a

continuation of the same formation which the Per-

severance and the Alaska Juneau and all those

mines are in, and those mines are all worked as

quartz mines.

I think the Juneau Gold Belt, as reported, is al-

ways a report of quartz mining. There is also a

map on placer mining [61]! in this district and

that is called the Silver Bow Placer and is included

in the Juneau Gold Belt. I don't know whether

there is a separate report on the Silver Bow Placers.

Redirect Examination.

As a matter of fact, these placers they are talking

about so extensively are in the same gold belt as

the Perseverance and cover part of the Perseverance

ground, and they also mention Eagle River together

with the Perseverance and the Alaska Juneau as

an especially rich portion and the mines in contro-

versy lie in the belt between these two.

(Questions by the COURT.)

Q. Does the Juneau Gold Belt mean that all the
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land that is in that portion of the country, in the

Juneau Gold Belt, is gold land?

A. Well, you can find gold in it.

Q. The city of Juneau is in the Juneau Gold Belt,

isn't it? A. Yes, sir.

Q. The city of Douglas is in the Juneau Gold Belt,

isn't it? A. Yes, sir.

Q. These tide flats out here are in the Juneau

Gold Belt, aren't they? A. Yes, sir.

The COURT.—That is all.

(Witness excused.) [62]

Testimony of Grace Meyer, in Her Own Behalf

(Recalled).

Plaintiff, being recalled, further testified as fol-

lows:

I have a letter, or a carbon copy of a letter by

which I can fix the date when I first noticed Mr.

Pratt on the ground, which I wrote as soon as I

noticed he had his buildings there. It is dated Oc-

tober 4, 1915. Refreshing my memory from the let-

ter, I was out on the property on October 3d and

noticed that someone had started the construction

of a garage, and, on making inquiries I learned it

was him and I called his attention to the fact that I

had located this ground as mineral ground and did

not want him to go ahead with the buildings. The

improvements I referred to in the letter of October

4, the garage, had been started when I went on the

ground; that garage was the first thing Mr. Pratt

started in his improvements. That was not after my
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application and amended application for a nonmin-

eral entry had been rejected by the Forestry De-

partment.

My application was canceled in either April or

May, 1916; it was not after I had received a letter

from the Forestry Department to the effect that

there had been a prior application made.

I didn't write to the Agricultural Department at

Portland, Oregon, stating the mineral merit of this

ground until the spring of the year, 1916. I don't

think I had any knowledge at that time that my
homestead application had been canceled. I would

have to get all the letters that I received to know

whether I knew of it or not, because I cannot keep

dates in my mind. My memory is as good on that

as it is on anything else. I don't recall receiving

any notice then. From this letter, it was the 3d of

October that I noticed the garage being built. I

was on the ground the first time in October. I had

applied for the ground myself as nonmineral and I

don't recall whether there were other claimants to

the ground. I don't think I knew of any others at

that time; I did not know at that time that Mr.

Smith claimed a portion of the ground—the first

knowledge I had that anybody else was claiming

[63] this ground was from Indians when I was

building my cabin. They came in and tried to stop

me. I believe Mr. Smith afterwards bought these

Indians out and that was the first claim he had to

the ground. I didn't know in the month of August,

1915, that Mr. Smith had any claim to any of this
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land at all. I had a conversation with Mr. Alte-

mueller after I returned in August and I told him

I had applied for some of that ground, and he said,

'*I don't think you can get it because it is in the

Forest Reserve."

I think the surveyor told me, when he spoke about

going out and surveying this ground for me, that

Mr. Pratt had made an application and that he

would survey both claims at the same time ; that was

a Forestry Surveyor or Forest Ranger. I suppose

he was working in the employe of the Government.

He came and told me what he was going to do. I

knew he was going there for the purpose of survey-

ing out the ground to see whether it was agricul-

tural ground or timber. He told me that he would

investigate it. I don't recall having a conversation

as to whether he would tell me anything about it or

not, but my opinion is that they surveyed that as

to whether it was timber or agricultural.

It was in the fall of the year of 1915; I can't just

recall the date. I don't recall the exact conversa-

tion I had with him. He mentioned he would sur-

vey the land for me. I just recall the man coming

down there and making mention that he would sur-

vey it. I paid very little attention to it. I after-

wards applied for another homestead; that was a

year ago—so those things dragged along.

I think my memory is as good on that point as on

all the others in my testimony.

Q. Then you don't know whether you had a con-

versation with this Forest Ranger, the substance of
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which was that he would go out there for you [64]

and the other claimant and would make an examin-

ation and would survey the exterior boundaries of

this property, for the purpose of seeing whether or

not it should be listed with the Interior Department

of the United States Government as agricultural

land—you don't remember that?

A. I had a brief conversation with him, but I don't

remember all that.

I located the claims in September, 1915; I made

the mineral application in September, 1915. In

August, I made my nonmineral application and I

made my mineral application in September. In

October, I wrote the original of the letter of October

4, 1915, which I hold in my hand. I don't recall the

date when I met the Forest Ranger; it was in the fall

of the year some time and I would say it was prior

to the time I located the mineral claims.

Cross-examination.

As to whether, at that time, I had received any

letter from the Forestry Department in connection

with my nonmineral application, I will have to refer

you to the letters we have here because I don't recall

any other letters. The Forest Ranger told me he

would come out and survey the ground for me; after

I found mineral, I paid no attention to the agricul-

tural value of the land. I went right ahead. So

far as my nonmineral application was concerned,

when I made my mineral application^ I did nothing.

My knowledge of the Government laws is, that if

land is mineral you cannot take it up as agricultural,
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so I paid no further attention to it.

I did not let it go along thinking if I did not get

it one way I would get another. I had no such idea

in my mind. Pratt had not started the building of

his house prior to the time of writing the letter of

October 4th. He built his house after he built his

garage. He had not put up any fence at the time

the Forest Ranger spoke of going out and taking me
out to survey this [65] land, he spoke of some

Indian, and said he had some surveying for Mr.

Pratt and some claims for Mr. Rudy—he said there

were a number of claims, and he said as soon as he

could get around to it he would survey mine.

I didn't say that the ranger talked to me in Au-

gust, I said that he talked to me in the fall of the

year some time. I do not recall that he told me that

Pratt had made an application for the land. He
spoke of Pratt having a homestead out there some-

where. This Indian's land lies alongside of this

land I was claiming. I only know what was said,

and when I started to build the Indians came down

to see me. The Ranger said he would survey Pratt 's

and my claims. I knew Pratt had a claim out there

in that district, but I didn't know where it was.

When I saw this garage I made inquiries, and

some one told me it was Mr. Pratt 's, so I notified him

that the ground was mine.

At the time of my location in September, I did

not know that Mr. Pratt claimed the land for agri-

cultural purposes. I do not recall that I knew that

Pratt had made a nonmineral application to the
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Forestry Department months prior to my location

of mineral land.

I said that it was in the fall that the forest ranger

was there. I would hate to swear as to whether it

was September or October because I am not posi-

tive about it. I couldn 't say whether it was October

;

it was some time along in the fall of the year, but I

couldn't say when. I don't recall meeting or seeing

this man after he told me he was going out there.

I presume we had the conversation before I with-

drew my application and discovered mineral on the

ground.

Up to the time in September, 1916, I had never

withdrawn my application with the Forestry De-
partment. I don 't [66] think there was any need

of it. I thought if it was mineral land there

wouldn't be any need of it. It was a foregone con-

clusion that I understood that the Forestry Depart-

ment was investigating the land to see whether or

not the Government needed it for national purposes

and other purposes, and that they had the machinery

of their Department going, and I knew that after

the finding of the mineral there that machinery was
still going. I wrote the Department a letter in the

spring of the year, 1916, stating that I had mining
claims there but not withdrawing my application.

I also wrote them and made another application for

a piece of homestead land about seven miles beyond
there.

The plainti:ff rests.

The defendants move for a nonsuit, for the rea-
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son that plaintiff has not shown sufficient title to the

premises to maintain an action to quiet title or to

prove their title to the ground in dispute, which

motion the Court denied. [67]

Plaintiff thereupon asked permission to reopen

the case to introduce in evidence the recorded proofs

of labor on the claims in controversy for the years

of 1915 and 1916, which permission was granted and

the proofs of labor were offered and received in evi-

dence as Plaintiff's Exhibits "G" and "H," which

are as follows, to wit:

Plaintiff's Exhibit *'&"—Proof of Labor, Dated

February 10, 1916.

AFFIDAVIT OF PERFORMANCE OF
ASSESSMENT WORK.

United States of America,

Territory of Alaska,—ss.

On this 10th day of February, A. D. 1916, before

me, the undersigned, a Notary Public in and for the

Territory of Alaska, duly commissioned and sworn,

appeared personally Grace Meyer, who, being first

duly sworn, on oath deposes and says: That she is

the owner, locator and has performed and caused

to be performed assessment work upon the follow-

ing named placer mining claims in the kind and

manner following, to wit:

(a) The names and numbers of the claims are

the "Jim O.," ''Placer Group No. 1," the "Jim M.,"

"Placer Group No. 2" and the "Jim O'D.," of

"Placer Group No. 3"; that said claims are located

10 miles westerly from the town of Juneau, Alaska,
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on and across the U. S. government wagon road at

and near a certain trussel across a tide water slew

flowing into Gastineau, and are lying contiguous to

each other, being 1320 feet long and 660 feet wide,

as the same are particularly described in the loca-

tion certificates of said claims filed and recorded in

the office of the U. S. Commissioner and ex officio

recorder of the Juneau Precinct and mining district

of the First Division of the Territory of Alaska,

reference to which is hereby made and the said de-

scriptions are made a part hereof. That said work

and improvements were done and made upon said

claims as a group and for the benefit of said claims

collectively.

(b) That eighty-five days labor was performed

in making the improvements upon said claims as

herein set forth ; that said improvements and assess-

ment work consisted of blazing and making trails,

digging ditches; digging ''sinks"; constructing cabin

and barn, and in clearing ground and trails.

(c) That said improvements were made and the

assessment work performed between 19th day of Sep-

tember, A. D. 1915, and the 1st day of January, A. D.

1916.

(d) That the places where said improvements

were performed were as follows, to wit : at the north-

easterly end of the "Jim O." claim on a creek at

and near the discovery post thereof by the construc-

tion of a ditch and the sinking of a hole or shaft

;

also the clearing of a space of ground at the end of

a trussel across a slew on said claim, near the Gov-

ernment wagon road; the construction of a shed or
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barn on the northerly side of the *'Jim O'D.'^ claim

[68] about 400 feet from the N. W. corner of said

claim, the construction of a cabin on the southerly

side of said "Jim O. D." claim about 400 feet from

the S. W. corner thereof, and the clearing of ground

for trails and ditches and clearing in and around

said claims; the sinking of a shaft or hole at the

northeasterly end of the '

' Jim M. '

' claim at and near

the discovery post thereof and the marking of a trail

from the said cabin to said improvements last men-

tioned ; the marking of a trail along the northeasterly

end of said three claims at the foot of the hill near

and along the easterly side of the said before men-

tioned slew.

(e) That said labor was performed and the said

improvements made at the instance of Grace Meyer,

the owner of said claims.

(f) That actual amount paid for such work and

improvements was four hundred and seventy-four

and fifteen one-hundredths ($474.15) dollars.

I have read the foregoing and attached affidavit

and the statements therein made are true as I verily

believe.

(Sgd.) GRACE MEYER.

Subscribed and sworn to before me this 10th day

of January, A. D. 1916.

(Sgd.) 0. A. TUCKER,
Notary Public for Alaska, Residing in Juneau Pre-

cinct.

My commission expires July 28, 1917.

Filed for record February 29, 1916; recorded in

book 24 Lodes, page 284.
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Plaintiff's Exhibit '*H"—Proof of Labor, Dated

March 24, 1917.

AFFIDAVIT OF PERFORMANCE OF
ASSESSMENT WORK.

United States of America,

Territory of Alaska,—ss.

On this 24th day of March, A. D. 1917, before me,

the undersigned, a Notary Public in and for Alaska,

duly commissioned and sworn, personally appeared

Grace Meyer, who, being first duly sworn, on oath

deposes and says : that she is the locator and owner,

of and has performed the assessment work, or caused

the same to be performed, during the year 1916, and

for said year, upon the following named mining

claims, and in the manner following, to wit

:

(a) The names and numbers of the claims, all

being placer mining claims, are as follows, to wit:

The Jim O, Placer Group No. One; the Jim M,

Placer Group No. Two ; the Jim O. D., Placer Group

No. Three ; the Jim D., Placer Group No. Four ; the

Governor No. One, Placer Group No. Five; the

Governor No. Two, Placer Group No. six ; the Gov-

ernor No. Three, Placer Group No. Seven; the

Thomas Dobson, Placer Group No. Eight; the Eu-

gene, Placer Group No. Nine ; and the Rose, Placer

Group No. Ten; that said claims are located ten

miles westerly from the town of Juneau, Alaska, on

and across the U. S. Govermnent wagon road at or

near trussel across a tide water slew flowing into

Gastineau, and are lying contiguous to each other,

each being 1320 feet wide and 660 feet wide, as the
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same are particularly described in the location cer-

tificates of said claims filed and recorded in the office

of the [69] U. S. Commissioner and ex-officio Re-

corder of the Juneau Precinct and mining district

of the First Division of the Territory of Alaska, ref-

erence to which is hereby made and the said descrip-

tions are made a part hereof. That said work and

improvements was done and made upon said claims

as a group and for the benefit of said claims collec-

tively.

(b) That I have performed and caused to be per-

formed upon said claims 290 days work during said

year of 1916, and the character of said work per-

formed was and is open cut work and sluicing and

the value of said improvements and work so per-

formed is the sum of eleven hmidred sixty ($1160)

dollars.

(c) That said improvements were made and the

said assessment work was performed between the 1st

day of May, and the 31st day of December, A. D.

1916.

(d) That the places where said work was done

and the improvement made were and are as follows,

to wit:

The construction of an open cut about fifty feet

southwesterly from the northeasterly end line of

Jim M. claim, approximately 28 feet long, 3 feet

deep and 5 feet wide.

The construction of an open cut, and the sluicing

away of the gravel in the same, on the northeasterly

end of the Gov. No. 2 claim, about fifty feet from

the end line thereof, approximately 20 feet wide,



Merritt Pratt et al. 95

from 2 to 20 feet deep and 100 feet long.

The construction of an open cut about 100 feet

westerly from the northeasterly end line of the

Jim D. claim, approximately 35 feet long, 17 feet

deep and 4 feet wide.

The construction of an open cut about 150 feet

southwesterly from the northeasterly end line of the

Jim O. D. claim about 110 feet long, 2 to 9 feet deep

and 4 feet wide.

The improvement, extention and construction of

a trail from the southeast corner of the Jim O. claim

along the northeasterly end lines of said group of

claims to near the northeasterly corner of the

Thomas Dodson claim.

The construction of an open cut near the north-

easterly corner of the Thomas Dodson claim approxi-

mately 75 feet long, 2 to 3 feet deep and 3 feet wide.

The sinking of a prospect hole about 100 feet from

the easterly end line of the Gov. No. 3 claim, and 150

feet from the southerly side line 4 feet deep and ap-

proximately 10 feet in diameter.

That said labor was performed and said improve-

ments were made for the benefit of all and each of

said above named group of claims.

(e) That the said work was done and the said

improvements made at the instance of Grace Meyer,

owner of said claims.

(f) That the actual amount paid for such work

and improvements was the sum of eleven hundred

and sixty ($1160) dollars, and was paid by the owner

of said claims, Grace Meyer.

(Sgd.) GRACE MEYER.
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Subscribed and sworn to before me 28th day of

March, A. D. 1917.

(Sgd.) O. A. TUCKER,
Notary Public for Alaska, Residing in Juneau Pre-

cinct.

My commission expires July 28, 1917.

Filed for record Mar. 28, 1917, in Book 21 Misc.,

page 82. [70]

Plaintiff rested.

The defendants, to maintain the issues on their

part, called as a witness in their behalf MERRITT
S. PRATT, who having been first duly sworn, testi-

fied as follows:

Testimony of Merritt S. Pratt, for Defendants.

My name is Merritt S. Pratt. I reside at Men-

denhall, Alaska, about 9% miles from Juneau and

about 1^ mile this side of Tom Knudson's; about

600 feet from the house of Altemueller and Smith.

I have my home this side of Altemueller 's dairy. I

applied for 66% acres as a homestead. I went on

there first in 1916 to live. I made my application

to the Forestry Service at Ketchikan, Alaska, June

28, 1915. (Defendant here identifies the original of

said application, which was introduced in evidence

as Defendant's Exhibit No. 3-, as follows:)

Juneau, Alaska, June 28th, 1915.

Defendajit's Exhibit No. 3—Application for

Homestead June 28, 1915, Pratt and Weigle.

Mr. Weigle, F. S.

Ketchikan, Alaska.

Dear Sir : I would like to take up as a homestead
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the tract as described below if it is permitted by your

office.

It lies due south of the leashed tract south of the

Knudson Ranch and would lay something like this

Trusting to receive a favorable answer from you

at your earliest convenience, I remain,

Yours truly,

(Signed) MERRITT PRATT,

Gen. Del. Juneau, Alaska. [71]

I received an answer to the said application.

(Witness here identified letter of August 6, 1915,

which was offered and received in evidence as De-

fendant's Exhibit No. 4, as follows:)

Defendant's Exhibit No. 4—Letter, August 6, 1915,

Wright to Pratt.

United States Department of Agriculture.

Forest Service.

District 6.

L
Tongass—Settlement

Pratt, Merritt, S., #120.

Mr. Merritt S. Pratt,

Juneau, Alaska.

Dear Sir : Your application under the Act of June

11 1906, for the examination and listing of lands in

the Tongass National Forest, dated July 22, 1915,

was received August 5, 1915.

The status of the tract covered by your applica-

tion will be investigated by the Forest Supervisor.

In case it appears to be vacant public land and sub-

ject to homestead entry, an examination of it will
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be made as soon as practicable, and if it is found to

be chiefly valuable for agriculture and not needed

for public use, it will be listed with the Secretary of

the Interior to be opened to settlement and entry.

You will be promptly informed of the action that

can be taken as soon as the report of the Forest offi-

cer is received.

Your application covers a tract of land located 9

miles west of Juneau, Alaska. There is a patented

homestead Y^ of a mile west belonging to Tom Knud-

son, leaving 80 rods reserve on Government road.

Very truly yours,

(Signed) A. H. WRIGHT,
Acting Assistant District Forester.

The next step after I received the letter of August

6th from the Forestry Department, I was notified

by surveyors by letter that they were coming up to

survey the land for me; they came shortly after I

received the letter, which I think was in September,

1915 ; they came September 10, 1915. (Witness here

identifies a plat made by the Forestry Service, which

was offered and introduced in evidence as Defend-

ant's Exhibit No. 5, as follows: [72]
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The Forestry Department has issued me a permit

to live upon this ground.

(The witness here identifies such permit and the

same was offered and introduced in evidence as De-

fendant's Exhibit No. 6, which is as follows, to wit:)

Defendant's Exhibit No. 6—Forestry Department

Permit Dated August 22, 1916.

United States Department of Agriculture.

Forest Service.

Special Use Permit.

Uses, Tongass.

Pratt, Merritt S.

Agricultural 1/1/16.

Permission is hereby granted to Merritt S. Pratt

of Juneau, Alaska, to use the following described

lands: 66.75 acres located approximately nine miles

west of Juneau, being identical with homestead ap-

plication #120 for the purpose of residence and cul-

tivation, subject to the following conditions:

2. The permittee shall comply with the regula-

tions of the Department of Agriculture governing

the National Forest, shall observe all sanitary laws

and regulations applicable to the premises, and shall

keep the premises in a neat and orderly condition

and dispose of all refuse and locate outhouses and

cesspools as required by the Forest ofi&cers.

3. This permit is subject to all valid claims.

4. The permittee shall take all reasonable pre-

caution to prevent and suppress forest fires.

5. The permittee, if engaged in business, shall
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conduct same in an orderly manner and in accord-

ance with all requirements of the laws of the Terri-

tory of Alaska, as well as the laws of the United

States.

6. The permittee shall pay the United States for

any damage resulting from this use.

7. Construction work (or occupancy and use)

under this permit shall begin within months,

he completed within years from the date of the

permit, and this use shall be actually exercised at

least days each year, unless the time is extended

or shortened.

8. In case of change of address, permittee shall

immediately notify the Forest Supervisor.

9. The charges for this use may be readjusted

whenever necessary to place this permit on a basis

consistent with the charge to other permittees for

like privileges. A general readjustment will be

made at the end of five years from the date of issu-

ance of permit and at the end of each five-year period

thereafter. [74]

10. No National Forest timber may be cut or de-

stroyed without first obtaining a permit from the

Forest Supervisor.

11. Upon the abandonment, termination, or revo-

cation of this permit, and in the absence of an agree-

ment to the contrary, the permittee, if all the rental

charges due the Government have been paid, may,

within a reasonable period to be determined by the

issuing officer, remove all structures which have been

placed on the premises by him, except where the ma-

terial was furnished by the Forest Service, but upon
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failure to remove the structures within that period

they shall become the property of the United States.

12. This permit may be transferred with the ap-

proval of the officer by whom it was given or his suc-

cessor, subject to such conditions as may be imposed

at the time of transfer. It shall terminate upon

breach of any of the conditions herein or at the dis-

cretion of the District Forester or the Forester.

13. The permittee shall provide, whenever re-

quested by the Forest officers, a way across the land

covered by this permit for the free ingress or egress

of forest officers and for the uses of National Forest

land and purchasers of National Forest products.

(Signed) W. G. WEIGLE,
Forest Supervisor.

August 23, 1916.

After I had initiated my entry upon this ground

I began to build. First built the garage. Up to the

time that I commenced building I had not taken

actual occupation of the land. I built a house later

on in November, 1915. The garage was built in the

latter part of September of that year. Thereafter

I began to build some fences ; fenced about 8 acres

along the Goveriunent Road leading back to the

homestead. It was a two-wire barbed wire fence,

with posts 15 feet apart, of spruce about 6 feet long

and about 4 inches in diameter, driven in the ground

;

it is a good substantial fence. I moved on to the

ground about the first of the year 1916 and have been

living there ever since.

I have the frame of a barn 24x30 feet up and have

done considerable slashing and burning; have been
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working there on and off all winter when the weather

would permit, slashing and clearing the ground and

I have no other home in the Territory of Alaska

except the one I am now on. [75]

I know the plaintiff; first met her crossing my place

when I was building the house in 1915, between my
place and the place where she built the tent ; that was

in November; I had seen her before that but had

never known her business or anything about her

—

nor spoken to her. The next time I saw her I don 't

just remember the date, but it was in the first of the

year, 1916 ; that meeting took place in one of the cuts

which she claims. I told her she was trespassing and

I thought I had the right there, and I asked her to get

off. She refused to get off, and I talked to her

a while, and she said she would have to be put off be-

fore she would go ; so I started to put her off—picked

her up and started to carry her off, and I packed her

a little ways, and she said if I would let her go back

and get her things she would get off, so I let her go.

I did not drag her from the bank of the creek nor

strike her. I carried her about 75 feet and she said

if I would let her go she would go back and get her

things and get off. I wrote the plaintiff a letter, I

cannot remember the date.

(Counsel here shows witness the letter dated Octo-

ber 13, 1915, and said letter was marked exhibit No.

7, being also the letter in Defendant's Exhibit 2.)

It was after the date of this letter that I carried

Miss Meyer off the land. I have examined the work

that Miss Meyer has done upon the property—know

where it is located and have panned the cuts that have
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been testified to here and found colors, I know the

character of the ground out there. This particular

land where these cuts are situated is a slide which has

slid off the mountain. That applies to the hillside.

After you come down from the hillside it is flat, level

ground: it is filled with the tide and the glacier I

should judge; grass growing all over it—level and

flat—not more than 5% of my 66% acres [76]

are grassy and all the balance is flat land. The tide,

that is, extreme high tide, I don't think covers very

much—probably just a little.

Cross-examination.

I said I had about 8 acres fenced; it is not fenced

all around; it is fenced on three sides; the other side

is on the hillside and there is no fencing there and it

is in the heavy timber.

I do not know when this land was staked by Miss

Meyer. I never saw the stakes until here just the

other day when I was out looking for them. I didn't

see them in September. I didn't see no stakes of

those claims at all; they are just stubs of trees cut

off. I didn 't see any out on the flats. I don 't remem-

ber the date when I first saw stakes but it was some-

where near the time I was in the argument with Miss

Meyer about her trespassing. That was in the fall of

1915; it was after the letters that I have been testify-

ing about were received.

When I started to build the garage she notified me

I was building on her placer claim. I didn 't know she

had located the ground before that ; the claims were

not staked or located before that. I know, because I



106 Grace Meyer vs.

(Testimony of Merritt S. Pratt.)

never saw any stakes. I have never seen anything

but the upper stakes yet. I don't know who cut

down the stakes. I didn't, and know nothing about

it. I built a road to where I was going to build the

garage. The road is about 40 feet across the ditch.

As soon as I started that Miss Meyer notified me of

her claims. I made no investigation to find out

whether it had been staked or not. The place had

been surveyed and staked off for me at that time. I

had no permit to occupy it for the purposes for which

I was claiming it at that time. In 1916, when I

picked Miss Meyer up to take her off the claim, I was

going to take her up to the Government road—clear

off the claims and if she came back instead of going

to court, as she did, I suppose [77] I would pack

her off again. I also ordered the men that she hired

to work there off. If they hadn't gone I suppose I

would have put them off by force. I intended to keep

them off with whatever force was necessary. I only

know where Miss Meyer's upper lines are by the

blazes on the trees. That upper line is not on my
ground at all. I go up the hill, I should judge,

seventy-five or a hundred feet. The upper lines are

close to my line. I don 't know the width of my claim

;

it must be 1,300 or 1,400 feet at the widest place. I

don't know how wide it is. Of the three claims, that

this plaintiff has located, I claim probably %. I really

don't know where the lines of her claims are. I

never have found them but I have looked for them.

I never asked anyone to show them to me and never

got a survey of it nor did I get a copy of a location and
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try to find out from that. I occupy the land and am
lining there and that is all. I don't know how much
of the ground that the Forestry Department gave me
the permit for is on Miss Meyer's ground.

Testimony of L. H. Smith, for Defendants.

L. H. SMITH, one of the defendants, called as a

witness in their behalf, being first duly sworn, testi-

fied as follows

:

My name is L. H. Smith. I reside at Mendenhall

and am part owner of the Juneau Dairy. I know

where Miss Meyer's claims are situated—the three

claims in dispute in this case. I have not been able

to definitely establish the ground sued for in this suit

and described in the complaint. I have attempted to.

The Juneau Dairy, as a partnership, does not claim

any right to the ground claimed bj^ Miss Meyer and I,

as a member of the partnership, do not claim any

rfght to it. I claim a right to it individually. I

made an application to the Forestry Department in

Portland on the [78] 22d day of June, 1915 ; I had

previously ascertained that the land was in the For-

estry Reserve. The application was made on the reg-

ular form of blanks furnished by the Department. I

received an answer dated June 30, 1915.

(Witness here identified said document, which was

offered and introduced in evidence as Defendant's

Exhibit No. 8, which reads as follows:)
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Defendant's Exhibit No. 8—Letter, June 30, 1915,

Wright to Smith.

June 30, 1915.

United States Department of Agriculture.

Forest Service.

District 6.

L
Tongass-Settlement

Smith, Lee H. #101
Mr. Lee H. Smith,

Juneau, Alaska.

Dear Sir: Your application under the Act of

June 11, 1906, for the examination and listing of

lands in the Tongass National Forest, dated June 22,

1915, was received June 29, 1915.

The status of the tract covered by your application

will be investigated by the Forest Supervisor. In

case it appears to be vacant public land and subject to

homestead entry, an examination of it will be made as

soon as practicable, and if it is found to be chiefly

valuable for agriculture and not needed for public

use, it will be listed with the Secretary of the Interior

to be opened to settlement and entry. You will be

promptly informed of the action that can be taken

as soon as the report of the Forest officer is received.

Your application covers a tract of land commencing

at a point 80 rods north of the Knudsen SE. cor. ;

thence north to a rudy south line, thence east 80 rods,
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thence south to a point east of beginning, thence west

to said point.

Very truly yours,

(Signed) A. H. WRIGHT,
Acting Assistant District Forester.

After June 30, 1915, about the first part of Sep-

tember, I think, between the 9th and 12th, a forest

ranger came up to the ground and surveyed it and

told me that the ground I had applied for was claimed

by the Indians that lived on there. They lived in

[79] a shack on the beach, and before I could get

title to it I would have to get a quitclaim deed from

the Indians, and I did so ; I bought the deed from them

through Mr. Beattie, who was the agent at that time.

(Witness here identified said deed, which was

offered and received in evidence as Defendant's Ex-

hibit No. 9 as follows

:

Defendant's Exhibit No. 9—Deed, October 23, 1915,

Between William Johnson et ux. and Lee H.

Smith.

THIS INDENTURE, Made this twenty-third day

of October in the year of our Lord, One Thousand

Nine Hundred and fifteen BETWEEN William

Johnson (Thlinget name, Hoots-du-je) and Mary

Johnson (Thlinget name, Kookwus), his wife, the

parties of the first part, and Lee H. Smith, the party

of the second part

:

WITNESSETH, That the said parties of the first

part, for and in consideration of the sum of Five

Hundred ($500.00) dollars, legal tender of the United

States of America, to them in hand paid by the said

party of the second part, the receipt whereof is
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hereby acknowledged, do by these presents remise, re-

lease and forever quit-claim unto the said party of the

second part, and to his heirs and assigns, the following

described tract, lot or parcel of land, situated, lying

and being in Division No. 1, Juneau Recording Dis-

trict, Territory of Alaska, particularly bomided and

described as follows, to wit

:

Begiiniing at the southeast corner of the Thomas

Knudson Homestead, thence north following the east-

ern boundary of the said Thomas Knudson Home-

stead a distance of three hundred and twenty (320)

rods to the south line of the Charles Rudy Homestead,

thence in an easterly direction following the south

line of the said Charles Rudy Homestead a distance

of eighty (80) rods, thence south parallel to the east-

ern boundary of the Thomas Knudson Homestead

aforesaid, a distance of three hundred and twenty

(320) rods, thence in a westerly direction eighty (80)

rods to place of beginning; the whole tract being three

hundred and twenty (320) rods long and eighty (80)

rods wide, containing one hundred and sixty (160)

acres, all of which is situated ten miles, more or less,

in a northwesterly direction from the city of Juneau,

Alaska.

Together with and all singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in any wise appertaining, and the reversion

and reversions, remainder and remainders, rents, is-

sues and profits thereof.

TO HAVE AND TO HOLD, all and singular, the

said premises, together with the appurtenances unto
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said party of the second part, and to his heirs and as-

signs forever.

IN WITNESS WHEREOF, the said parties of the

first part have hereunto set their hands and seals the

day and year first above wiitten.

WILLIAM JOHNSON.
(Hoots-du-je)

His

X
Mark (Seal)

MARY JOHNSON (Kookwus). (Seal)

her

X
Mark.

Signed, sealed and delivered in presence of

W. G. BEATTIE.
W. L. ALTEMUELLER. [80]

Filed for record December 2, 1915, and recorded in

Book 25 of Deeds, at page 491.

Witness also identified a special use permit issued

to him by the Forestry Department, dated May 24,

1916, v^^hich was offered and introduced in evidence

as Defendant 's Exhibit No. 10, as follows

:

Defendant's Exhibit No. 10—Special Permit of

Forestry Department Dated May 24, 1916.

United States Department of Agriculture.

Forest Service.

SPECIAL USE PERMIT.
Agricultural, May 24, 1916, Tongass National Forest.

Permission is hereby granted to L. H. Smith of

Juneau, Alaska, to use the following described lands

;
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A tract of land commencing at a point 80 rods north

of Tom Knudson's S. E. corner, thence north 240

rods to the south line of Chas. Rudy's claim, thence

each 80 rods; thence south 240 rods; thence west 80

rods to point of beginning, containing an area of 120

acres, for the purpose of agriculture and grazing,

subject to the following conditions

:

1. The permittee shall pay to the National Bank

of (United States Depositary), to be placed to

the credit of the Treasurer of the United States, in

consideration for this use, the sum of Free dollars

(4—), annually in advance from 191—, and this

permit shall have no force or effect until the first an-

nual payment is made.

2. The permittee shall comply with all the laws

and regulations governing National Forests.

3. This permit is subject to all valid claims.

4. The permittee and his employees, contractors,

subcontractors, and their employees shall do all in

their power, both independently and upon request of

Forest officers, to prevent and suppress forest fires.

5. The permittee shall dispose of brush and other

refuse as required by Forest officers.

6. The permittee shall pay the United States for

any damage resulting from this use.

7. Construction work under this permit shall be-

gin within months, be completed within

years, and this use shall be actually exercised at

least days each year, unless the time is extended

or shortened.

8'. This permit is not transferable (Sec. 3737,

U. S. Rev. Stat.), and shall terminate upon breach of
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any of the conditions herein, or at the discretion of

the Forester.

9. Timber shall be obtained free for domesti(^ pur-

poses and by purchase if used commercially. [81]

10. You are privileged to move upon this ground

for the purpose of establishing your residence imme-

diately but the law does not require you to reside upon

the land until six months after you make entry. You
are the preferred applicant until that time.

May 24, 1916.

W. G. WEIGLE,
Forest Supervisor.

About the first part of September, I ordered a man
to go on there and clear away a space of ground for

a barn and house. He has been on the ground ever

since. I have a barn and a house, a milk-house, a

pump-house, a woodshed, a wagonshed and about 50

or 60 acres of the ground fenced in in the way of im-

provements.

In so far as the disputed ground is concerned in

this case, only a part of it is fenced. I do not know

just howmuch ground there is in there. Referring to

Plaintiff's Exhibit "F," there is a barbed-wire fence

on the west line ; it extends about 400 feet northerly

from the Government road, I should think. Along the

Government road as far as my land goes there is a

woven-wire fence on both sides of the road. For a

distance of about 200 feet I have a woven-wire fence

and the balance is barbed wire—about 300 feet. All

good fencing. I haven't any fence northerly from

the Government road between myself and Pratt. Mr.

Pratt put up a fence on the line running up the road
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back to the hillside, I have expended upon the ground

by the way of improvements, including fencing,

clearing, building and all a little over $9,000.00.

Since I put the man on there clearing a place for the

house and barn I have kept people working there con-

tinuously ever since. I started the barn, I don't

know the exact date I started to build the barn, but I

started getting the lumber here on the 11th of March,

1916, and built it in 1916.

(Witness here exhibits photographs taken by him-

self with the barn, milk-house, pump-house and wood-

shed and residence.)

Witness next identified a letter from the Forestry

Department with plat attached, dated December 1,

1916, which was [82] offered and received in evi-

dence as Defendant's Exhibit No. 13, as follows:

Defendant's Exhibit No. 13—Letter, December 11,

1916, Wright to Smith.

United States Department of Agriculture.

Forest Service.

District 6.

December 11, 1916.

L
Settlement, Tongass

Smith, Lee H. #101.

Mr. Lee H. Smith,

Juneau, Alaska.

Dear Sir: I am glad to inform you that 120.00

acres of the tract of land in the Tongass National For-

est, which you applied for under the Act of June 11,

1906, described as follows, were listed December 4,
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1916, by the Secretary of Agriculture with the Secre-

tary of the Interior to be declared open to settlement

and entry.

A map of the area is enclosed.

The local land office will receive instructions from

the General Land Office to notify the preferred appli-

cant in advance of the date his entry can be accepted.

For any further information you are referred to

the Commissioner of the General Land Office, Wash-

ington, D. C, or to the local land office. If you have

occasion to make such inquiries, you should refer to

List No. 601995 under the Act of June 11, 1906.

If you desire a permit for the agricultural use of

this land, pending the formal opening of the tract to

entry by the Department of the Interior, you should

make application to Forest Supervisor Weigle, at

Ketchikan, Alaska, who has authority to issue such

permits free of charge.

Very truUy yours,

(Signed) A. H. WRIGHT,
Acting Assistant District Forester. [83]





f U 5- Dei^'-!-. of AAricul + ur-e

FOKREST SSRVICE
Toniass Na4 1 Fo.-rest,Terri>ory of AlaiKa Land Di-s+Tic/ Juneau
Sec... 7' R..-Mer A rca IZo.oo acres. Scale 8 inch - Irnile

Field worlCby var. 3r 3<3' E., Daf-e 3eft,IZ, igiS Wafted hyCL.Drate

CaseDcji^nat.in LaeH.Snnit^, No. loi ,
Tjaf Ho. 6 - 199-5.





Merritt Pratt et al. 117

(Testimony of L. H. Smith.)

All the ground that I claim in conflict with Miss

Meyer's claim is described in my application to the

Forestry Department of June 22, 1915. I think Miss

Meyer's line runs down on the reserve ; I have never

seen a stake there.

It has been difficult for me to observe the ground

that Miss Meyer actually claims and I have been un-

able to locate the ground described in the complaint,

but I have an idea that her ground runs down on the

reserve. I made an application for the use and oc-

cupancy of this reserved area and for a special use

permit for it.

(Witness here identified said document, dated Jan-

uary 1, 1916, which was offered and introduced in evi-

dence as exhibit No. 14) as follows

:

Defendant's Exhibit No. 14—Special Use Permit,

Issued by Forest Supervisor, Dated September

26, 1916, to L. H. Smith.

United States Department of Agriculture.

Forest Service.

Special Use Permit.

Agricultural, January 1, 1916. Tongass National

Forest.

Permission is hereby granted to L. H. Smith of

Juneau, Alaska, to use the following-described lands:

A tract of approximately 40 acres known as the 80

rod reserved strip east of the Knudson Claim, begin-

ning at the S. E. corner of U. S. Survey 381, thence

north 80 rods, thence east 80 rods, thence south 80

rods, thence west 80 rods to place of beginning, for the
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purpose of agriculture and grazing subject to the fol-

lowing conditions

:

1. The permittee shall pay to the First National

Bank of Juneau, Alaska (United States Depository),

to be placed to the credit of the treasurer of the

United States, in consideration for this use, the sitoa

of Twenty dollars ($20.00), annually in advance from

January 1, 1916; and this permit shall have no force

or effect until the first annual payment is made.

2. The permittee shall comply with all the laws

and regulations governing National Forests.

3. This permit is subject to all valid claims.

4. The permittee and his employees, contractors,

subcontractors, and their employees shall do all in

their power, both independently and upon request of

Forest officers, to prevent and suppress forest fires.

[85]

5. The permittee shall dispose of brush and other

refuse as required by Forest officers.

6. The permittee shall pay to the United States

for any damage resulting from this use.

7. Construction w^ork under this permit shall ibe-

gin within months, be completed within

years, and this use shall be actually exercised at least

30 days each year, unless the time is extended or

shortened.

8. This permit is not transferable (Sec. 3737,

U. S. Rev. Stats.), and shall terminate upon breach

of any of the conditions herein, or at the discretion of

the Forester.

9. Timber shall be obtained by purchase.

10. The area may be fenced but a gate or other
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convenient means must be provided where fence

crosses stream to permit the passage of rowboats.

Septemiber 26, 1916.

(Signed) W. G. WEIGLE,
Forest Supervisor.

Between the reserved area and the ground reserved

by me there are lined stakes, about 100, I guess, and

three strands of wire, I think.

(Plaintiff next exhibited receipts of annual pay-

ment of rentals of $20.00 each, for the said reserve for

the years, 1916 and 1917, duly signed by the Forest

Supervisor. The witness being referred to Plain-

tiff's Exhibit "F," said that he had seen the south

west corner of the Jim D. Claim.)

It is on the west side of the road. I don 't think the

piece of ground delineated on that map would have

agreed with the description in this case. I would

say that the description in the complaint necessarily

includes additional ground and it is for that reason

that I have not been able to locate the exact location

of Miss Meyer's claims on the ground. Farther

north I claim some highland and as far as my ground

conflicts with the plaintiff's claims, it is lowland that

I claim, and that cut on the Jim D. is on the hillside.

I have been at the open cut on the Jim O'D. and on

the Jim M. None of those cuts are on my ground.

[86] They are all on the hillside. I know the value

of the improvements that Mr. Pratt has placed upon

his ground. In my estimation, their value is be-

tween $500.00 and $600.00.
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Cross-examination.

The business of the Juneau Dairy Company is the

dairy business. It owns cows and bams. The bams
it owns are on the edge of the city. In the summer-

time its cows are kept on my homestead and the

Juneau Dairy uses the barn. No one uses it except

the Juneau Dairy. The buildings are all paid for

with the Juneau Dairy money and I am to pay the

Juneau Dairy back. There are two partners, Alte-

mueller and myself in the Juneau Dairy. There is

no other use to which the barn is being put except

to house the cows.

The Juneau Dairy was organized November in

1911 and I became interested in it at that time. We
have never raised any crops on my ground. The

only use to which it has ever been put is for the graz-

ing of the cows of the Juneau Dairy. So far we

have not had time to raise anything. We keep our

cows out there in the winter. For seven months

last year I resided on the homestead in the house

there. Mr. Altemueller did not reside there. He
visited there but he never lived there. I don't know
whether he has been on the place this year. When
I was out there I was working for the dairy. That

is my only business. Besides the barn on Miss

Meyer's ground, I have fences on the ground that

she claims on my homestead. They cross part of it.

In so far as I know, that is all. The first improve-

ments that I did there was the clearing for the barn

and house. I employed Mr. Roy to do that. [87]

He came to me up at Mendenhall. I did not
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go to Miss Meyer's tent to find him. I don't remem-

ber whether I went to Miss Meyer's tent to hire him

or not. I would not be positive—but he was the first

man I hired and that was before any improvements

took place at all.

Redirect Examination.

I hired Mr. Roy about the first of December, 1915.

Testimony of W. G. Weigle, for Defendants.

W. G. WEIGLE, called as a witness on behalf of

the defendants, being first duly sworn, testified as

follows

:

My name is W. G. Weigle. My business is forest

supervisor of the Tongass National Forest, with

headquarters at Ketchikan, Alaska, and I was such

in June, 1915. I have heard the testimony in this

case and am acquainted with the property in dis-

pute. I know Miss Meyer, the plaintiff, through

official correspondence and Mr. Pratt in the same

capacity. Her letters didn't come direct to me.

They went to Portland and I got copies of them. I

received the letters as a part of the service. The

first letters regarding the homestead entry from

Miss Meyer were received some time in August,

1915, as the copy of the letter will show. The first

is dated August 10, 1915, and the second, the

amended one, was received August 31. It was not

an amended application. It was a separate applica-

tion covering this ground. When the application is

received in Portland they send me a copy of the let-

ter with instructions to examine the land and report.
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The land was examined by my department; that re-

port was sent to Portland and they notified Miss

Meyer of the finding of the report.

I did not make, or cause to be made, a survey on

her application. The examination and survey was

made on Mr. Pratt's application because his appli-

cation was a prior one. [88]

Work of that kind is done in the summer-time or

fall and in the winter-time we work up that infor-

mation in the office and report upon the claim.

After the claim is reported upon and accepted by

the other office, the land is listed—what we call

listed, by the Secretary of Agriculture and the Sec-

retary of the Interior as open for homesteading.

My department received a further communication

from Miss Meyer in connection with her applica-

tion for a homestead. I am not sure I know of the

next communication. I have a copy of a letter, one

communication coming in the spring of 1916, refer-

ring to the mineral character of the ground as she

saw it.

(Witness here shows letter to the Department

written by plaintiff April 26, 1916. There was also

shown copy of letter dated April 14, 1916, both in

Defendant's Exhibit No. 2.) Continuing, the wit-

ness said:

This letter that the Department received from

Miss Meyer was after the time of the cancellation

of her homestead entry. The ground that is covered

by the homestead entry of Mr. Pratt was listed with

the Department of the Interior September 22, 1916.
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The way it is listed is this: When I have the exam-

ination made of the ground and determine the char-

acteristics of the ground, if we think it is more
valuable for agricultural purposes than for forest

purposes we state that to the Secretary of Agricul-

ture, and he notifies the Secretary of the Interior

that that land may be listed as homestead land; then

in the due course of time the Secretary of the Inte-

rior will notify the Land Office at Juneau to adver-

tise the land for entry.

(The witness next identified a copy of a letter

from the Secretary of Agriculture to the Secretary

of the Interior, dated September 22, 1916, w^hich was

offered and introduced in evidence as Defendant's

ExhibitNo. 16, as follows:) [89]

Defendant's Exhibit No. 16—Letter, September 22,

1916, Houston to Secretary of the Interior.

September 22, 1916.

L.

Tongass—Settlement.

Pratt, Merritt S. #120.

The Honorable,

The Secretary of the Interior.

Sir: I have the honor to request that the tract of

land (List 6-1916) shown by the enclosed plat and

also described in the enclosed copy of field notes of

survey within the Tongass National Forest, Juneau
Land District, Alaska, w^hich has been examined and

is chiefly valuable for agriculture and which, in my
opinion, may be occupied for agricultural purposes
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without injury to the National Forest and which is

not needed for public purposes, be opened to settle-

ment and entry in accordance with the Act of June

11, 1906 (34 Stat. 233), subject to the conditions and

reservations prescribed by the Act of March 12, 1914

(Public No. 69);

Area, 71.04 acres, more or less.

Except a strip of land approximately 96 links

wide, within the exterior boundaries thereof, which

strip is particularly described as follows: Beginning

at a point where the road intersects the east line of

the survey 3.32 chains north of Corner No. 2, extend-

ing thence 48 links on each side of a line running,

South 77° 30' W., 2.88 chains,

North 84° W., 5.45 chains.

North 75° 30' W., 6.79 chains.

North 73° W., 2.84 chains.

North 65° W., 3.65 chains.

North 79° W., 5.08 chains.

North 44° W., 15.00 chains.

North 57° W., 3.46 chains, to the place where the

end of the strip closes on the western boundary of

tract listed. Said excepted strip embraces 4.29

acres, more or less. The net area hereby listed for

entry is approximately 66.75 acres.

The above described tract is listed to Merritt S.

Pratt, of Juneau, Alaska.

It is recommended that entry be allowed pursu-

ant to the suggestions contained in letter ("A"
102902-10) of January 20, 1911, addressed to this

Department.

The listed tract has no value for railroad termin-
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als, docks, or other public purposes.

There are no mining claims in the neighborhood.

Respectfully,

(Signed) D. F. HOUSTON,
Secretary.

(2 Enclosures.)

Continuing, the witness said:

This letter refers to the plat of the land shown in

Defendants' Exhibit No. 5, a plat of area applied for

by the defendant, [90] Merritt S. Pratt. I am

charged with the supervision of the land within the

National Forest as prescribed by the regulations of

the Secretary of Agriculture. The status of the

land for which the defendant. Smith, has applied is

in exactly the same condition in regard to my office

as the Pratt claim. That status is that the land is

listed with the Secretary of Agriculture, with the

Secretary of the Interior, and the next step will be

for the Land Office here to be notified and it will be

advertised.

Mr. Smith has a permit to occupy the 80 rod strip

reserve. When Mr. Pratt went upon the land he

had a permit for the use of it.

Cross-examination.

I did not come up wholly from Ketchikan on ac-

count of this case, but on other business. My De-

partment has jurisdiction to a certain extent over

mineral land.

My office learned of the location of the plaintiff's

mining claims first some time early in 1916; I

couldn't give you the exact date. The first I heard
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of it—the first information was, I think, Miss Mey-

er's letter to the District Forester and I received a

copy of it. No reply of that letter was made to the

secretary. It would not have been regular to have

done so.

(Witness excused.)

Testimony of Frank Buck, for Defendants.

FRANK BUCK, called as a witness on behalf of

the defendants, being first duly sworn, testified as

follows

:

My name is Frank Buck; I reside at present in

Juneau but have been in Alaska since 1897—off and

on, engaged mostly in placer mining; have placer

mined in Eagle, Circle City, Nome, Valdez and Daw-

son. I own placer mining claims at this time and

have followed that business practically ever since I

came to Alaska. [91]

I have examined the claim of the plaintiff: The

Jim M., the Jim 0. D. and the Jim D., situated 8 or

8% miles north of the town of Juneau on the Men-

denhall Road. The ground is pretty hilly but is

mostly flat, according to the description we received

on some stakes out there it is partly on the glacier

moraine; very little on the hillside. By glacier

moraine, I mean the flat country. The flat country,

in my opinion, is a glacial deposit ground down from

the mountains, and the remaining gravel on the hill-

side is ground-up granite mixed with slide rock, and

the slide rock strike the glacier formation something

like at an angle of maybe 30 or 40°, I should judge
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that the glacier formation extends under the slide

rock. Where I found the work done, that is all on

slide rock that came on top of the flat ground that

was formed by glacial action. In my opinion the

flat ground was formed first in that country and I

think the slide rock afterwards came and slid over

the flat ground.

I have been at the points where the workings are

on the Jim M. mines. There were several gentle-

men there and they talked about panning; I didn't

know anything about this case, but as a placer miner

I was interested and I went with them and looked

it over to see where the gold was. The working are

entirely what we seen on the slide rock near the

mountain. In my opinion, the finding of any colors

or any gold in that slide formation would be no indi-

cation that there was gold in the flat ground. I

think the gold that comes down and is present in

that formation there came down from the hills

—

washed down. I have panned in the cuts on the Jim

M., the Jim 0. D. and the Jim D., the three claims

in controversy. I and the other men that were up

all took about seven pans and we raised three colors;

we couldn't hardly distinguish them except with a

glass; one was about, I should judge, the size of the

head of a pin. That was the largest color we got.

[92]

We panned undisturbed ground. That was in the

slide material. I examined the workings on the

claims with the idea of ascertaining how much work

had been done. I examined the construction of the
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open cut about 50 feet southwesterly from the north-

westerly line of the Jim, which is referred to as

approximately 28 feet long, 3 feet deep and 5 feet

wide. It is almost impossible to say particularly

that it was on that ground on account of the notices

being almost obliterated and it is therefore hard for

a stranger to say what claim we were on; although

from what we heard here we went up the other day

to be more sure of it and I took a piece of paper and

put down the notes. I made the notes myself at the

time I was on the ground. Of course I couldn't see

on what claim the cut is because it is almost impos-

sible for anyone to see what description is on the

stakes. We looked at the stakes; we found two

stakes according to law, squared, and the rest on

are a big tree, and only one, this line, what call a

live tree. Of course there may be stakes somewhere

else copped off or removed, I don't know. There is

on the lower claim supposed here to be the Jim 0.

On the Jim 0. we found a hole 6 feet by 4 feet wide

and 2 feet deep. We found a discovery post close

by that hole. I don't know when the hole was made.

It is on a Little ditch, which at the present time has

water running through it and I guess always has,

from the looks of it, and we estimated that work at 2

days at the outside.

I don't know when the work was done. That is

all the work we found on the Jim 0. On the Jim

M. we found a cut 40 feet long 3 feet wide, 21/^ feet

deep. On account of the water that runs through

the cut it could be made, with the help of the water
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—we estimated that at 2 days' work at the outside.

Two days' work for one man. If the cut was 28 feet

long instead of 40 feet, without water running

through it, it could be made, we thought in 1 day

easily. [93]

We found on the Jim 0. D. a cut 53 feet long 3 feet

wide and 214 feet deep. We did not find any cut on

the Jim 0. D. that was 110 feet long. We had a

tape line with us. The cut we found was 150 feet

southwesterly from the northeasterly end line. It

would take one man to do that work about 4 days.

I must say that these cuts, with the help of the

water that runs through them, can be made much

easier than if the water wasn't there. It would take

much longer—it would take twice as long to shovel

it out. That would be the extreme. We found no

other work on the Jim 0. D. except the buildings and

hole in front of the tent there. The tent is 14x16

and there is a hole in front of that tent 7 feet by 6 in

deep; 5 feet by 3. I don't know when it was placed

there nor when the buildings were placed there.

The hold that I have testified to, I give that 2 days

that it would take one man to make it. I could

make it quicker than that because there is no roots

or anything there, but I give it 2 days, that is the

extreme limit. We valued the barn $40.00; the

house $30.00, and the shed $8.00. That, in my opin-

ion, is a reasonable valuation of those improvements.

I do not know when they were placed upon the

claims.

We found on the Jim D. claim an open cut 100 feet
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westerly from the northeasterly end line The cut

was 72 feet long, 814 feet wide, and 2 feet deep.

We agreed on 6^/2 days for one man to do that work.

In my opinion that is a reasonable time on the same

ground and with the water, which would be a great

help in making that cut. If that cut was 35 feet

long instead of 72 it would take 1 man about 3 days,

maybe 3% days.

We found on the Governor No. 2 claim a cut 39

feet long, 4I/2 feet wide and 4 feet deep. We
allowed 4 days for one man for that cut. In my
opinion 1 man could do it easily in 4 days. [94]

That work was on the Governor No. 1 and we

went as far as the Governor No. 2 claim and the last

cut we found was close to the flat ground and it was

48 feet long; 8 feet wide and 21/2 feet deep; that

was on the Governor No. 2. In my opinion it

would take one man 4 days to make that cut and the

balance of the boys that was there thought 5 days.

There was a trail from the Jim 0. up to the Jim D.;

a trail where you find stakes of a former survey. I

don't know, I am not acquainted with that country

there but evidently the trail was made in former

days. It was an old trail and wasn't made in 1916.

We found a new trail from the Jim D. as far as we

went up to the Governor No. 2. It would take an

ordinary man, in my estimation, about a day to make
that trail. That is all the evidence of trails I found.

In my opinion, I don't think a man of ordinary

prudence would be justified in spending time and

money in developing the Jim D. claim or the Jim
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0. D. claim or the Jim M. claim. The assessment

work is done on the hilly part of the property along

the north side. It is on slide rock, I should say. In

most of these cuts there is water running down from

the mountain. I don't know whether the people

doing the assessment work thought to take advan-

tage of the water, but it is certainly easier to do it

that way. There is a quantity of flat land included

in those claims and ground over which this contro-

versy is. We panned in the cut where they took

gravel for the road. We found black sand there,

that is all.

Cross-examination.

The Government has a cut where they take gravel

out to fix the road; 4 feet deep in some places. I

panned a little in this; I don't know how long it has

been dug. Some places I [95] should judge 4

feet deep, some places 2 feet deep. I took one pan

there.

I said I had been placer mining from 1897 off and

on. I placer-mined all of that time except three

summers; worked for myself; made partly a success

of it. Never did any big thing in it. I never did

any mining around Juneau. I have heard of the

Juneau Gold Belt. Of my own knowledge, I do not

know anything about it. I have never done any

work in it. I don't know just where it lies. As a

matter of fact, I don't know whether these claims

are in the belt or not, and in giving my opinion of it,

I don't take that into consideration. I know by

hearsay that the placer ground that was worked ex-
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tensively is in the Juneau Gold Belt. All the placer

mining that I ever did was mostly sluicing, I never

worked any low-grade properties on what might be

termed an extensive scale for myself but I worked

for companies.

I know, as a matter of fact, where low-grade prop-

erties are developed on a high scale; the gravel can

be made to pay where it wouldn't pay if worked by

hand, and in order to work that character of ground

with machinery you have to have a considerable

body of it and work it on an extensive scale.

(Counsel here requests to see memorandum from

which the witness testified in his examination in

chief.)

In the memorandum I have marked 5 claims of the

group. That is all that we went over. There was

too much snow on the other end and we couldn't get

through. We were up there last Saturday, April

22. I don't know when the work was done. Some

of it looked rather fresh as though it were done in

1916. I don't think any was done this year. I

don't know the names of all the gentlemen who was

with me; there was Mr. Burr, Mr. Norton, and the

old gentleman there, Mr. Smith and Mr. Pratt. I

don't [96] know who asked me to go, but one of

the boys, I couldn't say which one. It was not one

of the defendants. In fact, I didn't know Mr. Pratt

at all. I was at Mr. Smith's farm when I was asked

to go up. I got a little contract there with Mr.

Smith; working under a contract with Mr. Smith.

I didn't know until afterwards when we measured
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the ground concerning the assessment work done

that I was to prepare myself as a witness; then the

defendant, Mr. Smith told me that there was a con-

test of the land here with Miss Grace Meyers. I

suppose like the rest of them; we didn't know ex-

actly whether we would be called or not. To pre-

pare as a witness was not necessarily the purpose of

the examination I made. I went simply over there

the first time out of curiosity to see whether there

was gold there or not; I was interested as any placer

miner is when the talk of gold comes up. I found

gold there; yes.

I have known a miner, when he finds first colors,

to investigate further if the colors are such that they

indicate to him that the ground is such that it is pru-

dent to have further work prosecuted. They do go

further on a few colors if the conditions are favor-

able and one of the conditions that would be taken

into consideration is whether or not it is in a min-

eralized zone, most decidedly.

Black sand is not an indication of gold-bearing

ground. I have seen a deposit of placer gold with-

out being accompanied by black sand in the Nizina

country. It is usually found in conjunction with

gold. You could tell how much of these cuts had

been filled in by the cave-ins. There are some in

there where they are walled up by a wall below and

there is very little cave-in on account of the surface

being heavily rooted from the trees and it held up

the ground considerable; but on the upper end

where the water [97] comes down in most of the
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cuts it is loose, down where the work was performed.

On the upper part of the claims we found a great

deal of snow and ice. The lower three claims are

favorable now because there is no snow; the upper

ones it is almost impossible to make any investiga-

tion.

I did not figure how many cubic yards of earth had

been moved from the cuts. The cuts are all in the

timber; pretty heavy timber in some places—the

usual Alaska forest. I am not a geologist. I made

no examination to determine the character of the

gravel upon the surface on any of the ground except

in the cuts. The ground is covered heavily with

moss in most of the places. I suppose you can see

that it is a granite formation. I didn't examine the

underlying gravel anywhere except in the cuts. As

a matter of fact, out in the flats I do not know what

the underlying nature of the ground is. I don't

know how this formation was laid down except from

the experience I have had in glacier countries like

this out there. As a matter of fact, all Alaska is a

glacier country. The great gold deposits in Alaska

have not always been found in glacier formations

—

not in the interior. There is none in the interior

just along the coast; some at Nome. I should not

think Nome a glacier formation.

I found these cuts—each one of them pretty near

the same depth from one end to the other. Not

very much variation to speak of. I did no excava-

ting there. I made two visits there. The last visit

was to make sure of the size of those cuts; I put them
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down on paper so that we would have them just as

they appear on the ground. [98]

Redirect Examination.

I found no snow on the Jim D. claim at the cut.

The snow was farther up the mountain this side of

the claim and it didn't interfere Avith my examina-

tion of the eTim D. claim or the Jim 0. D. claim or

the Jim M. claim. It interfered with the examina-

tion of the Governor claims. In my opinion, none

of these cuts have ever been sunk any considerable

depth below where they are now.

Testimony of Charles Rudy, for Defendants.

CHARLES RUDY, called as a witness in behalf of

the defendants, being first duly sworn, testified as

follows

:

My name is Charles Rudy. I reside at Menden-

hall and have resided three years at Nugget Creek

and three and one-half years homesteading. I am
acquainted with the homestead applied for by Mr.

Pratt. I helped make the survey and am well ac-

quainted with its exterior boundaries. That home-

stead covers a piece of ground along this road about

9 miles from Juneau and extends north to within

about 1/4 of ^ ^^^ of ^^- Knndson's ranch. Most

of it is flat ground, about 5% is hilly. I helped make
the survey and am acquainted with the ground of

L. H. Smith and know its interior boundaries. The

southerly portion of that ground is perfectly flat.

I don't know where the lines are of the Jim M.,

the Jim O. D. and the Jim D. claims are; all I know
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is the line of the homestead. I have had consider-

able experience in land and have made some study

of geology such as a man may make. I consider

that I know what kind of a formation that is; am
acquainted with the whole Mendenhall Valley. It

is a glacier terminal moraine of the Mendenhall

Glacier. It is my opinion that the Mendenhall

Glacier has receded as on Douglas Island in past

days. In my opinion the [99] hiUs show the

glacier action up to possibly a thousand feet above

the flat, and at some time or other of course the ice

went that high, and it has left a moraine along the

hillside and left it perfectly flat—that is, the surface

is even. The character of the deposits of those side

hills is largely slide. In my opinion, from surface

indications, I should judge the flat country extends

under the slide material and as the ice receded the

hill has sluffed off and left these hills of slide in-

clined there.

I beheve that the flat ground extends under the

slide rock as far as Mr. Pratt's lines are concerned

and as far as Mr. Smith's Unes extend, and there is

only small surface depth of slide rock on these

claims. I have done panning for gold on the flat

country all through the Mendenhall Valley. I don't

know just where the lines of Miss Meyer's claim

are, but on the homesteads I have, both on Mr.

Pratt's and Mr. Smith's homesteads, I have panned.

In the pure glacier country back of the slide you

get black sand but in the glacier stuff you get fly

specks of colors. I have panned on the hillside on
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the Pratt claim but not on the L. H. Smith claim. I

was able to raise fly specks of colors.

Last fall, at the request of Mr. Pratt, I panned

four cuts on his homestead, all on the side hill in the

slide matter in the cuts that were already dug there.

(Examination by the COURT.)

Q. Have you had any experience in placer min-

ing? A. I had in Colorado and in Idaho.

Q. How much placer mining did you do?

A. I followed it there for four years, and I have

been in Alaska since 1897, and I have prospected for

placer in southeastern Alaska more or less the last

twenty years.

Q. And you have been also connected with assay-

ing?

A. I worked for the Treadwell assaying for eight

years. [100]

Q. So you understand what is gold?

A. I know something about it; yes^ sir.

Q. In your opinion would a man of ordinary pru-

dence be justified in spending further time and

money in the development of these cuts that you

have examined on the Pratt homestead with the rea-

sonable expectation of developing a paying placer

mine? A. No.

Q. Mr. Rudy, are you acquainted with the agri-

cultural value of the Pratt homestead and the L. H,

Smith homestead?

A. I have a homestead adjoining the L. H. Smith

homestead.
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Q. So you are acquainted with the agricultural

value*? A. Yes, sir.

Q. Are those homesteads valuable for agricultural

purposes ?

A. Quite valuable ; the soil is very fertile and able

to produce.

Q. Is there a market for the crops ?

A. Market for anything that can be raised, yes,

sir.

Q. Well, is Mr. Pratt's land about the same as

your land ?

A. I beheve it is, yes, sir; it is on the same flat.

Q. You have the adjoining claim?

A. I have the adjoining claim to Mr. Smith; Mr.

Smith comes between Mr. Pratt and myself.

Cross-examination,

My homestead is farther back in the timber ad-

joining the Knudson homestead on the far end. I

should think all the soil would be similar in there,

but I do not know from the actual crops on it—just

from superficial notice of it. I haven't done any

actual placer mining since I came to Alaska in 1897,

only prospecting for myself. Oh, yes, I know as a

matter of fact that the art of mining, that is, the

capacity of a miner to recover value from low [101]

grade deposits has increased in the last twenty

years and they are now working at great profits that

prior to 1897 would never have been touched or

thought of. I know that that is being done in places

in Alaska. I have had no experience with that kind

of mining at all; only for myself in prospecting in
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southeastern Alaska. I have had no experience at

all in working low-grade placers on a large scale by
machinery. The only thing I have had in that line

is on the Mendenhall flat; we sent some of the black

soil below to have it assayed, and that is about all

the experience I have had in w^orking that black

sand, and that is what you have reference to, T

guess.

My work in Colorado was hydrauliking. My
knowledge of placer mining in Alaska, except what

any ordinary citizen would gather, is that that a

prospector would gather from experience. My only

examination of this ground was the cuts that I

panned at the request of Mr. Pratt. We panned one

large pan out of each cut. There w^ere four cuts

that he showed me and I took one pan out of each.

That was on November 22, 1916. I went at Mr.

Pratt's request. He told me he wanted me to pan

the cuts. He asked me if I could pan and I said I

could, and he asked me to go and pan the cuts, and I

said I wasn't very efficient in panning. I found no

gold. I panned out of each cut; found no colors and

let it go. Mr. Pratt was there at the time and Mr.

Skuse. Miss Meyer was not there. I don't know

whether the cuts were on her ground. I know they

were on Mr. Pratt's homestead; that was all. There

was snow there. It was not freezing and there was

no frost or ice on the creeks. Plenty of water but

no ice.

I have been panning continuously; every once in
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a while when I come across anything that looks good

to me I pan it. [102]

When I worked at Treadwell seven years ago we
were panning continuously, testing.

Testimony of Richard Burr, for Defendants.

RICHARD BURR, called as a witness on behalf

of the defendants, being first duly sworn, testified

as follows:

My name is Richard Burr. I reside at Menden-

hall and have lived there about seven months. I am
in the employ of Mr. Behrends, the banker.

Prior to my moving out to Mendenhall, I was em-

ployed a short time on the Government road. Prior

to that I was placer mining. I have mined out here

and to the westward. I started in placer mining

in 1898 and have been at it more or less ever since.

I have prospected in Austraha, California, Nevada,

Idaho, Washington, Montana, British Columbia, all

up and down the Yukon and up and down the coast

of Alaska; and I have been employed as well in

placer operations in the Yukon country, and have

placer mined for myself and have prospected for

placer gold. I am acquainted Avith the homestead

of Mr. Pratt and L. H. Smith at Mendenhall. I do

not know the plaintiff, except by sight.

I have been upon the homestead tracts of Mr.

Smith and Mr. Pratt and I know where the placer

works of Miss Meyer are upon that ground and have

examined the different workings and cuts in a gen-
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eral way. I heard the testimony of Mr. Buck given
this morning in Court.

I was one of the men with Mr. Buck at the time
of the examination of these cuts as to the amount
of work done, and the different measurements of the

cuts made by Mr. Buck. I know where the Ji, 0. D.

placer claim of Miss Meyer's is. I have examined
the work that was done on that claim by Miss Meyer.
I helped to make the measurements of those cuts on
Mr. Buck's plat. I have never seen this plat, but I

suppose I can read it. [103]

All of the cuts on the Jim 0. D., Jim M. and Jim
D. are in a slide, I should .judge, about 15 or 20 feet

above the flat toward the hill. It was slide from the

side hill. There was water running through every

cut. In some of them quite a little stream; the

streams of water running through those cuts were

of sufficient quantity to aid in the work. I have

panned on the flat. Around by the cabin known as

Miss Meyer's cabin. I think that cut is on the

Smith homestead. In panning there I found noth-

ing; probably one-half teaspoonful of black sand at

the bottom; but no gold. Black sand is not an evi-

dence of gold.

I panned in the open cut on the Jim M. claim. If

I remember right, we took two pans from that, and

we found one smaU color in two pans. I also panned

on the Jim M. claim and found one color. No, a

reasonably prudent man, under the circumstances

and conditions as he finds them out there upon these

claims, would not spend time and money in the de-
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velopment of this property with a view to making it

a paying placer mining proposition; decidedly, no.

I am acquainted with the roads or trails on the

back part of the property, up the hillside and over

the flats. I was over it Sunday. The trail I went

over is evidently an old trail that has been cut

through there for some years, and I saw no evidence

of any new work having been done there. We were

following this trail and following out the lines of

description as given in the affidavit of assessment

work of Miss Meyer as near as we could. We found

a short piece of trail. I don't know how long it was

but it seemed to be new work; but the rest of the

trail was old. I do not know put it in. It has been

there for several years. You could tell by the way

the timber looked, and that is all I found in the

shape of trails. [104]

Cross-examination.

I have placer mined in the 40-mile country, at

Nome, all up through the Chitna River country, the

Yagutakut district, and than I prospected all

through this southeastern Alaska country; not all of

it, but in parts. I prospected through Frederick

Sound and the West Coast of Prince of Wales. I

found something of value but never found anything

that would make me a millionaire. I cannot say

that my prospecting and mining was not a success;

I have made a little money. It has been about a

year since I did any prospecting at all. That was in

the Yagutakut district. I have had experience in

mining low-grade placers with machinery on a large
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scale. That was in the Yagutakiit district. We
used a gas-engine in there and handled approxi-

mately twenty yards an hour. I know in a general

way that they haA^e machinery now that will handle

hundreds of yards an hour or three or four thousand

yards a day, and I know that if the conditions are

right, working low-grade gravel with machinery,

they can work a very much lower grade of gravel

than the old-hand method of sluicing.

I was out on this ground on the 22d of April; no

one requested me to go. I simply volunteered to go

to Mr. Pratt, I was naturally interested in placer

mining and I heard of this contest and I was curi-

ous, so I went down to see for myself if there was

anything in the ground.

We took six pans out of these cuts; six cuts in all;

one out of each cut. I was never on this ground at

any other time.

Testimony of L. H. Smith, for Defendants.

L. H. SMITH, one of the defendants, being first

duly sworn, testified in his own behalf, as folio ws :

I went upon the claims in dispute lately wiih the

idea of determining the value of the work and im-

provements placed upon [105] the ground by

Miss Meyer. I found an open cut about 50 feet

southwest from the northeasterly end line of the Jim

M. claim 40 feet long, 3 feet wide, 2% feet deep. It

is not possible that that cut could ever have been 5

feet wide. It would take a man 2 days to do that

work. If the cut was 28 feet long instead of 40 feet
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it would take a day and a half. I don't know when

the cut was constructed or the work done. I found

an open cut and gravel sluiced away from it on the

northeasterly end of the Governor 2 claims about 50

feet from the end line. That cut was 48 feet long, 8

feet wide and about an average of 2^4 feet deep. It

could have been done by one man in 5 days easily.

There was no other cut in that vicinity on the Gov-

ernor No. 2.

There was no other cut on the Jim M. on the

northeasterly end line except the one I have testified

to. I found an open cut about 100 feet westerly

from the northeast end line of the Jim D. 72 feet

long, 3I/2 feet wide, average of 2 feet deep. It is

impossible that that cut could ever have been 17

feet deep or 4 feet wide. There were no other cuts

near the northeasterly end line of the Jim D. that

we could find. That work could have been done in

6% days by one man. I found an open cut about

150 feet southwesterly from the northeasterly end

line of the Jim 0. D. claim; 53 feet long, 3 feet wide,

and 21/2 feet deep, average. It is not possible that

that cut could have been an average of 4 feet wide

or 9 feet deep. It would take one man 4 days to

make that cut. I examined a trail which purported

to be from the southeast corner of the Jim 0. claim

along the northeasterly end lines of said group

of claims to the northeast corner of the Thomas Dod-

son claim. Starting from the Jim 0. claim, there

was an old survey that ran through there which was

run by the Government for the road, and it ran up
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to—it followed this trail up to the northerly side of

the Jim D. claim; then there was a trail in a part of

the way further up, and we followed that up to the

Governor claim. [106]

As far as we could find that is the only trail there

in the vicinity of this description. One man could

do the work upon that trail easily in a day.

I did not examine the open cut near the northeast

corner of the Tom Dodson claim. There was too

much snow there. I know the ground there. As to

how long it would take to make a cut 75 feet long 2

to 3 feet deep and 3 feet wide at that place, by one

man, depends upon the ground, but I imagine it is

about the same as one these other cuts and it would

take one man from 3 to 5 days at the outside, mak-

ing allowance for every change which there might

be in the ground. I did not examine a prospect

hole about 100 feet from the easterly end line of the

Governor No. 3 claim and 150 feet from the south-

erly side line. I have an idea that the ground in

that vicinity is the same that w^e have gone over and

it would take one man three days to make a pros-

pect hole 4 feet deep and approximately 10 feet in

diameter.

It would take one man 32 or 33 days to do all of

the work that I have testified to, including the 5

days on the Tom Dodson and the 2 days on the Gov-

ernor No. 3. The highest wages in this community,

doing that kind of work is about $5.00 a day. The

going w^age is between $4.00 and $5.00 a day. I

found no other work on the Jim 0. other than what
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I have testified to. There was a hole there on the

Jim 0. 6x4x2 feet deep near the trestle work de-

scribed in the complaint. I figured it would take

one man about 2 days to make that hole. I exam-

ined the barn or shed placed on the northerly side

of the Jim O. D. claim. I think we valued that at

about $40.00 which is a very reasonable valuation.

The frame of it is made of poles and sides, and in

fact the whole thing is float wood picked up in the

slough and on the beach close by, and the roof is tar

papered partly; part of the roof hasn't been covered

[107] up to the present time; it has an open space

for a window, but there is no window in it. The

barn has been measured and it is 16x22. I exam-

ined the cabin on the southerly side of the Jim 0, D.

claim. In my estimation its value is $30.00 or

$35.00. I think $30.00 $30.00 would be plenty. I

foimd no shaft at the northeast end of the Jim M.

claim near the discoverj^ The house which I have

testified as worth $30.00 is just a frame for a tent and

each of the walls is built up with this driftwood that

I spoke of. About 3 feet, I should judge; and the

tent is over that frame; has a wood frame in it; I

don't believe it is a regular flooring; I believe it is

ship-lap; the size of it is 14x16.

There is no trail along the northeast end of the

Jim D., the Jim M. and the Jim O. D. with the ex-

ception of the survey line which I spoke of made

years ago by the Government.

I think my homestead is valuable for agricultural

purposes, and that is the reason that I took up the
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land for a homestead. Of course the greater part

of it is covered with timber, but the ground is very

valuable for agricultural purposes. There is grass

growing on it and where the timber is cut off it grows

3 or 4 feet high. I use the grass for grazing and

pasturing the cows; it makes good pasture; I am
sure crops can be raised on it. I haven't had time

to put in the crops but I want to this year; others

have raised crops there and this ground is no dif-

ferent from the rest.

The discovery and workings I spoke of on the

Jim D. claim I don't think are on my ground but

the Jim D. runs over on my ground. That open cut

is not on my ground ; the tent is. Her tent and her

barn are. The workings on the Jim M. are not on

my ground. They are all on the hillside. I am not

sure whether any of the workings are on Pratt's

homestead. The lower cut, I think, may be but I

am not sure where Mr. Pratt's line runs through the

woods. [108]

Cross-examination.

I have been in Alaska, I think, 8 years. I worked

at the Perseverance Mine; was never engaged in

placer mining. I worked at the assay office at the

Perseverance ; was never engaged in placer mining at

all; never ran any cuts in placer ground. I never

hired anybody to do that kind of work. I have

w^orked on ground but not on placer ground. We
worked on gravel ground the same as this on my own

place in excavating for building and for a pipe-line.

The excavation for the building was 56x15, 1 believe,
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for a fomidation for a house and milk house. We
dug out the whole size 56x15 and the deepest, I be-

lieve, was about 6 feet. I had men working for me.

I went out and examined these cuts last Thurs-

day, the 26th of April and also this past Sun-

day the 29th. Mr. Pratt, Mr. Burr, Mr. Buck,

Mr. Skuse and Mr. Norton were with me and I

went for the purpose of making these estimates to

see that the plaintiff had not done her assessment

work. My counsel didn't say it was important.

He said it was a good thing to do and I did it.

I mean to say that we didn't find one of the cuts

there at the upper end of which it was 9 feet deep.

I measured it, absolutely. There is ice in some

of them, the upper one. I don't think there is any

snow or ice along the Jim D. claim that we could

see. I don't think there was any. There might

have been; I didn't pay any attention to it. I

claimed there wasn't a cut at the upper end of the

Jim D. at least 9 feet deep perpendicular. We
didn't measure perpendicularly; we measured

straight up and down. Yes, I measured the upper

end of it ; I took the average. That cut is not prac-

tically half full of ice and snow. There is some;

there might have been some ice in some of it but it

wasn't half full. We know it could not have been

any deeper by the dirt thrown out on the bank.

[109]

We didn't find the upper end of it full of ice and

snow. We didn't find it approximately the same

depth from one end to the other. It started in where
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(Testimony of L. H. Smith.)

they started in, say possibly only 6 inches, and it got

a little deeper as they went on. There were different

cuts there. I couldn't tell you the average cost of

moving gravel in this country by pick and shovel.

I don 't know how long it took the man who actually

did that work to do it, but I know how long it would

take me. I don't know what it cost Miss Meyer to

do this work.

Redirect Examination.

I know how long it would take me to do it, or an

ordinary man, and I estimate this from the experi-

ence I have had in the states in moving dirt.

Testimony of Merritt S. Pratt, for Defendants.

MERRITT S. PRATT, one of the defendants, be-

ing recalled, testified as follows

:

(Regarding the improvements on the claims the

witness testifying from the memorandum made by

the witness, Buck, gave substantially the same testi-

mony as the codefendant. Smith, regarding their

value.)

Continuing then, the witness said:

I heard the testimony of Mr. Rudy and was with

him at the time he panned in the open cuts behind

my place on the Jim M., the Jim D. and the Jim.

O. D. He panned the ground in the cuts that had

sluffed off the mountainside in the slide. Those

claims were in conflict with my ground. I mean the

land I got permission from the Forestry Department

to occupy. That is what I mean by my ground.
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(Testimony of Merritt S. Pratt.)

Cross-examination.

I was present when the memorandum from which

I have testified as to the improvements was made.

I, and the man who made [110] it, the other men
present, had no dispute whether the figures we were

putting down were correct. We all agreed; agreed

on the amount of the work; we were there for that

purpose and my counsel had told me that it was im-

portant. All the cuts averaged about the same depth

and they averaged about the same depth from one

end to the other. We measured the length of them

at the deepest part of the cut and averaged it up.

Just two measurements. We made three measure-

ments, the depth, length and width. Just three at

each cut. That is all. They were not exactly the

same width all the way; we averaged this width. I

never figured out how many cubic feet of earth had

to be moved in doing the work. I did some panning

in the cuts to get some good dirt to put into a pan

at the time I panned. That was in the bottom of the

cut and along the sides. I was there twice
;
panned

two different times and took one pan at each cut.

That was all the panning I ever did there.

I never did any mining; never ran any open cut

in mining ground ; never hired any done ; never paid

for any assessment work. The estimates I have

made are based on such general experience as I have

had in various work I have been engaged in at vari-

ous times. I don't know how much it cost Miss

Meyer to have the work done nor how long it actually

took the man who was employed there to do the work.



Merritt Pratt et al. 151

(Testimony of Merritt S. Pratt.)

Redirect Examination.

My business when I was working was that of driv-

ing team and heavy work and I have handled lots

of dirt in my time. One man, a month, would do the

excavating and trail work which she has done on

these claims. That is my estimate. I have done ex-

cavating in my line of business but I have not done

any excavating in the class of ground that is out

there on my homestead and upon these alleged placer

claims of the plaintiff. [Ill]

Testimony of C. J. Skuse, for Defendants.

C. J. SKUSE, called as a witness on behalf of the

defendants, being first duly sworn, testified as fol-

lows:

My name is C. J. Skuse ; I live at Mendenhall and

have lived there seven years engaged in farming. I

know the ground claimed under application by Mr.

Smith and know Mr. Pratt. I reside about three-

quarters of a mile from it and I know the character

of the land. Some of the ground is fit for grazing,

some for agriculture; some for farming; more of it

is better for grazing than it is for farming. I have

heard the testimony as to the government surveyors

chopping a trail through there. That trail was made

5 years ago, I should judge. It was when they first

surveyed this road from Mendenhall to Juneau. I

do not know how much ground I have in cultivation.

1 estimate from 3 to 5 acres. In seven years, yes.

Mr. Knudson, in twenty years up there hasn't as
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(Testimony of C. J. Skuse.)

much in cultivation as I have. Mr. Rudy has about

an acre.

Redirect Examination.

It would be a hard matter for me to say how much
Mr. Knudson has got in grazing land. I would say

about one-third of his place; the other part of his

fiield is grown up in timber. He hasn't done any-

thing with it. On the grazing part he grows grass;

we all do. Most of my land is grazing land. That

is where I get my hay. I couldn't tell you exactly

how much I grow. I raise it on a quarter of my land

for my cattle. Mr. Smith has been grazing his land.

Growing some hay, I suppose. He has grown some

hay and grass.

Recross-examination.

There is a great quantity of grazing land up there

unless you get on the barren ground. You cannot

graze cattle [112] anywhere. You cannot graze

them on the rocks; you have to have grass.

Testimony closed.

And the above and foregoing is all the proof and

evidence offered and received in the case.

And thereupon the Court submitted to the jury, to

be answered by them, the following four questions:

Question No. 1. Did the plaintiff make a dis-

covery of gold on the land in controversy: If so,

when was the discovery made and on what claims ?

Question No. 2. Did plaintiff mark the bound-

aries of the Jim M., Jim O. D. and Jim O. claims on

the ground so that the boundaries thereof could be

readily traced*?
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Question No. 3. If you answer questions 1 and 2

in the affirmative then answer whether or not the

discovery of gold and the marking of the boundaries

preceded the permit granted to defendant?

Question No. 4. Is the land in controversy more

valuable as a mining claim than it is for agricultural

or other purposes "i

And thereupon the jury retired in charge of a

bailiif to consider of their answers to the questions

propounded, and after due deliberation had, and not

being able to agree, they were thereupon discharged

by the Court from further consideration of the case

;

and thereupon the Court announced that it would

decide the case upon its merits without a jury.

And thereupon the plaintiff, in writing, requested

the Court to make the following findings of fact and

conclusions of law: [113]

Findings of Fact and Conclusions of Law Requested

by Plaintiff.

I.

On the 19th day of September, 1915, the plaintiff

made a valid discovery of gold within the exterior

boundaries of .the Jim M. Placer Claim, and there-

after posted and recorded a proper location notice

and marked the boundaries thereof on the ground so

they could he readily traced.

II.

On the 26th day of September, 1915, the plaintiff

made a valid discovery of gold within the exterior

boundaries of the Jim O. D. Placer Claim, and there-

after on October 24, 1915, posted and recorded a
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proper location notice thereon and marked the

boundaries thereof on the ground so they could be

readily traced.

III.

On the 18th day of October, 1915, the plaintiff

made a valid discovery of gold on the Jim D. Placer

Claim and thereafter on February 20, 1916, posted

and recorded a proper location notice thereon and

marked the boundaries thereof on the ground so they

could be readily traced.

IV.

At the time of said discoveries posting and mark-

ing the land ^Yas open unappropriated public lands

of the United States but within the Tongass National

Forest Reserve.

V.

Subsequently to the discoveries, marking and post-

ing of the ground by the plaintiff the defendants en-

tered upon said ground, and have since occupied a

portion thereof for homestead, grazing, and dairying

purposes; and thereafter in the year 1916, procured

permits from the Forestry Supervisor for such occu-

pancy.

VI.

Thereafter the Secretary of Agriculture listed the

lands claimed by the defendants with the Secretary

of the Interior, [114] as more valuable for agri-

culture than for timber, and recommended the same

be thrown upon to settlement.

VII.

Ever since her locations the plaintiff has main-

tained her possession, worked and improved her
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claims in accordance with the mining laws.

From the above and foregoing facts, the Court con-

cludes as matter of law:

I.

By the locations of the mining claims on the lands

in controversy by the plaintiff, such lands were seg-

regated from the public domain, so long as said

claims were maintained and the mining laws com-

plied with, and were not open to entry and occu-

pancy by others, and no valid or legal claim could

be initiated thereto.

II.

The permits issued by the Forest Supervisor to

the defendants gave them no rights as against the

prior locations and occupancy of the plaintiff.

III.

The plaintiff is entitled to a decree as prayed for.

But the Court refused to make any and all of said

requested findings of fact or any of said conclusions

of law, and denied each and every prayer of the

plaintiff for findings of fact and conclusions of law.

And to each of said rulings the plaintiff then and

there excepted.

And thereupon the Court made its own findings of

fact and conclusions of law, which are as follows, to

wit: [115]

FINDINGS OF FACT.

I.

That the property described in the complaint

herein is and ever since February 16:, 1909, has been

situated within the boundaries of the Tongass Na-

tional Forest, as the same was created and estab-
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lished by Executive Proclamation of that date, is-

sued under authority of Act of Congress approved

March 3, 1891.

11.

That on the 29th day of June, 1915, and the 5th

day of August, 1915, defendants Lee H. Smith and

Merritt S. Pratt, respectively, made application to

the Secretary of Agriculture, as provided by law, for

the examination, and listing ^Yith the Department of

the Interior of certain portions of said National

Forest, with the bona fide desire, intent and purpose

on their part of procuring said portions to be re-

stored to the public domain and opened for Home-

stead entry with preferential rights in themselves.

Said portions for which said application was made

embraced the land described in the complaint.

That a similar application was made on August

10, 1916, by plaintiff herein, for the same land as is

described in said Pratt's application, but plaintiff

was on the 14th day of April, 1916, informed by the

Department of Agriculture that ''since two applica-

tions for the same area cannot remain of record the

preference must be given to the prior application and

your application is accordingly canceled."

in.

That the property claimed in the complaint con-

sists of three certain alleged mining claims within

the said tracts applied for by Smith and Pratt ; same

being claimed by plaintiff by virtue of certain min-

ing locations made by her based on an alleged dis-

covery of gold thereon in September, 1915. [116]
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IV.

That as soon as practicable after the receipt by
the Department of Agriculture, of said application

of defendants the said Department caused to be duly

made an examination of the status and character of

said lands so applied for, as to whether or not same
should be restored to the public domain and made
subject to Homestead Entry. That pending the de-

termination of said question "Special Use" permits

were issued to defendants by said Department of

Agriculture authorizing them to enter upon, use and
occupy said tracts of land for purposes of agricul-

ture, grazing and residence. That said defendants

entered upon said lands and under said permits and

the preferential rights aforesaid are now, and at all

times since their application have been, in possession

of said lands and have improved the same by the

building thereon of valuable houses and outhouses

and are using same for grazing, dairy and residential

purposes, and have paid rent therefor to the United

States, at such times and in such amounts as by law

and regulations required.

That on the 22d day of September, 1916, said lands

were, as the result of said examination, duly and

regularly listed with the Secretary of the Interior

as being subject to Homestead Entry, and defend-

ants do now possess and claim, and at all times herein

mentioned have possessed and claimed, same as agri-

cultural land.

y.

That after plaintiff had made her aforesaid ap-

plication of date August 10, 1916, she discovered in
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the beds of the watercourses flowing from the moun-

tains back of said property a few colors of gold, and

that she thereupon staked (and recorded) a portion

of said land as mining claims. The Court finds, how-

ever, that the only discovery made on said property

was the finding of said few colors of [117] gold,

that the same were of no appreciable value, consti-

tuting nothing more than traces ; and that the same

is totally insufficient as a basis for the creation of a

mining claim or location ; and that the alleged min-

ing location was not made in good faith to acquire

said property for mining purposes but was made as

a pretense and subterfuge.

VI.

That it has not been shown that said property is

mineral land subject to entry under the mining laws

of the United States, or is land more valuable for the

minerals therein than for forest or agTicultural pur-

poses ; but that, on the contrary, the evidence on be-

half of the defendants shows that the land in question

is agricultural land.

And as flowing from said facts so found, the Court

makes the following

CONCLUSION OF LAW.
That plaintiff is not the owner or in lawful posses-

sion of the land described in the complaint, and has

no title or possession to be cleared or quieted ; and

that this suit is without equity and should be dis-

missed with costs.

(Signed) ROBERT W. JENNINGS,
Judge. [118]
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Order Approving Bill of Exceptions, etc.

And because the above and foregoing matters do

not appear of record, I, Robert W. Jennings, the

Judge who tried said cause, do hereby certify that

the above and foregoing is a true and correct bill of

exceptions, and do hereby approve the same, and or-

der it made and filed as a part of the record herein.

And I further certify that the said bill of excep-

tions was prepared, entered and filed within the time

allowed by order of this Court, made and entered

during the term at which said cause was tried.

Dated this 2d day of April, 1918'.

ROBT. W. JENNINGS,
Filed in the District Court, District of Alaska,

First Division. Oct. 20, 1917. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [119]

In the District Court for Alaska, Division Number

One^ at Juneau.

No. 1530--A.

ORACE MEYER,
Plaintiff,

vs.

MERRITT PRATT et al.,
:^

Defendants. '

Petition for Allowance of Appeal.

Grace Meyer, conceiving herself aggrieved by the

findings and decree of the District Court for Alaska,

Division Number One, in the above-entitled cause,
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prays the Court to allow her to appeal from the said

decree to the Honorable, the United States Circuit

Court of Appeals for the Ninth Circuit, and files

herewith her assignment of errors.

J. H. COBB,
Attorney for Plaintiff and Appellant.

Piled in the District Court, District of Alaska,

First Division, May 14, 1918. J. W. Bell, Clerk. By
, Deputy. [120]

In the District Court for Alaska^ Division Number

One, at Juneau.

No. 1530—A.

GRACE MEYER,
Plaintiff,

vs.

MERRITT PRATT et al..

Defendants.

Order Allowing Appeal.

This cause came on to be heard upon the petition of

Grace Meyer, plaintiff, for an order allowing an ap-

peal from the final decree herein, and the said plain-

tiff having filed her assignment of errors, said peti-

tion is granted and said appeal allowed, the plaintiff

being required to give a cost bond in the sum of

$250.00.

Dated this 14th day of May, 1918.

ROBERT W. JENNINGS,
Judge.

Entered Court Journal No. 0, page 167.
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Filed in the District Court, District of Alaska,

First Division, May 14, 1918. J. W. Bell, Clerk.

By , Deputy. [121]

In the District Court for Alaska^ Division Number
One^ at Juneau.

No. 1530—A.

GRACE MEYER,
Plaintiff,

vs.

MERRITT PRATT et al.,

Defendants.

Assignment of Errors.

Now comes the above-named plaintiff and appellant

and assigns the following errors committed by the

Court on the trial and in the rendition of the decree

herein, to wit

:

I.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact

:

'*0n the 19th day of September, 1915, the

plaintiff made a valid discovery of gold within

the exterior boundaries of the 'Jim M.' placer

claim and thereafter posted and recorded a

proper location notice and marked the bound-

aries thereof on the ground so they could be read-

ily traced."

II.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact

:
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*'0n the 26th day of Septemher, 1915, the

plaintiff made a valid discovery of gold within

the exterior boundaries of the Jim O. D. Placer

Claim, and thereafter on October 24^ 1915, posted

and recorded a proper location notice thereon

and marked the boundaries thereof on the ground

so they could be readily traced."

III.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact

:

"On the 18th day of October, 1915, the plain-

tiff made a [122] valid discovery of gold on

the Jim D. Placer Claim and thereafter on

February 20, 1916, posted and recorded a proper

location notice thereon and marked the bounda-

ries thereof on the ground so they could be read-

ily traced.
'

'

IV.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact

:

"At the time of said discoveries posting and

marking the land was open unapropriated public

lands of the United States but within the Tongass

National Forest Eeserve."

V.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact

:

"Subsequently to the discoveries, marking and

posting of the ground by the plaintiff the defend-

ants entered upon said ground, and have since

occupied a portion thereof for homestead, graz-

ing and dairying purposes ; and thereafter in the
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year 1916, procured permits from the Forestry

Supervisor for such occupancy."

VI.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

"Thereafter the Secretary of Agriculture

listed the lands claimed by the defendants with

the Secretary of the Interior as more valuable

for agi-iculture than for timber, and recom-

mended the same to be thrown open for settle-

ment."
VII.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

"Ever since her locations the plaintiff has

maintained her possession, worked and improved

her claims in accordance with the mimng laws.

[123]
VIII.

The Court erred in refusing the prayer of the

plaintiff to make the following conclusions of law:

^
"By the locations of the mining claims on the

lands in controversy by the plaintiff, such lands

were segregated from the pubhc domam, so long

Is said claL were maintained and the mrning

laws complied with, and were not open to entry

and occupancy by others, and no valid ox legal

claim could be initiated thereto.

IX.

The Court erred in refusing the prayer of the

, • tifftn make the following conclusion of law:

^^"'^'^"
The pern^ts issued by the Forest Supervisor

to the defendants gave them no rights as against
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the prior locations and occupancy of the plain-

tiff."

X.

The Court erred in refusing the prayer of the

plaintiff to make the following conclusions of law

:

"The plaintiff is entitled to a decree as prayed

for."

XI.

The Court erred in that portion of the fourth find-

ing of fact made by it reading as follows

:

"That said defendants entered upon said lands

and under said permits and the preferential

rights aforesaid are now and at all the times since

their application, have been in possession of said

lands and have improved the same by the build-

ins: thereon of valuable houses and out-houses

and are using the same for grazing, dairying and

residential purposes, and have paid rents there-

for to the United States at such times and in

such amounts as by law and regulations re-

quired,
'

' in this, that according to the undisputed

evidence the defendants were only in the occu-

pancy and only had permits to a portion [124]

of the land claimed by the plaintiff and only paid

rents on a portion thereof, and the Court wholly

ignored the undisputed testimony of the violence

of the defendants in attempting to remove the

plaintiff from ground in her occupancy to which

they utterly failed to show any rights whatso-

ever."

XII.

The Court erred in making finding of fact number

five, reading as follows, to wit

:
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"That after plaintiff had made her aforesaid

application of date August 10, 1916, she discov-

ered in the beds of the watercourses flowing from
the mountains back of said property a few colors

of gold, and that she thereupon staked (and re-

corded) a portion of said land as mining claims.

The Court finds, however, that the only discov-

ery made on said property was the finding of said

few colors of gold, that the same were of no ap-

preciable value, constituting nothing more than

traces ; and that the same is totally insufficient as

a basis for the creation of a mining claim or loca-

tion ; and that the alleged mining location was not

made in good faith to acquire said property for

mining purposes but was made as a pretense and

subterfuge. '

'

XIII.

The Court erred in making the following finding of

fact:
'

' That it has not been shown that said property

is mineral land subject to entry under the min-

ing laws of the United States, or is land more

valuable for the minerals therein than for forest

or agricultural purposes; but that on the con-

trary the evidence on behalf of the defendants

shows that the land in question is agricultural

land."

XIV.

The Court erred in making the following conclu-

sions of law, to wit : [ 125]

"That plaintiff is not the owner or in lawful

possession of the land described in the complaint,
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and tas no title or possession to be cleared or

quieted ; and that this suit is without equity and

should be dismissed with costs.
'

'

XV.

The Court erred in trying and deciding the case upon

the theory that the issue to be tried by it was as to

whether the lands in controversy were more valuable

for the minerals therein than for forest or agricul-

tural purposes instead of upon the theory of prior pos-

session, improvements and appropriation under the

laws of the United States, in that the evidence having

clearly established the prior possession of the plain-

tiff, the discovery of gold, proper marking, posting,

and recording of location notices, the plaintiff was en-

titled to such possession until she had by development

established the valuable character of the deposits of

gold in the land contained, while the Court in effect

has permitted the defendants to forcibly enter upon

the possession of the plaintiff and stop such develop-

ment work prior to the time when the issue deter-

mined by the Court could have been properly or fairly

and equitably tried at all.

And for such errors and others manifest of record

herein the plaintiff and appellant prays the Court to

reverse the decree of the District Court for Alaska,

Division Number One, and direct that a decree be en-

tered in favor of the plaintiff and for such other and

further orders and directions as to the Court may

seem proper and just in the premises.

J. H. COBB,
Attorney for Plaintiff and Appellant.
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Filed in the District Court, District of Alaska,

First Division, May 14, 1918. J. W. Bell, Clerk.

By
^,
Deputy. [126]

In the District Court for Alaska, Division Number
One, at Juneau.

No. 1530—A.

GRACE MEYER,

vs.

MERRITT PRATT et al.,

Plaintiff,

Defendants.

Citation on Appeal.

The President of the United States of America, to

Merritt Pratt, L. H. Smith, William Altemueller

and the Juneau Dairy, a Copartnership Com-

posed of William Altemueller and L. H. Smith,

Appellees, GREETING:
You, and each of you are here^by cited and admon-

ished to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

in the city of San Francisco, State of California,

within thirty days from the date hereof, pursuant to

an order allowing an appeal from the final decree in a

cause lately pending in said court between Grace

Meyer, plaintiff, and you as defendants, then and

there to show cause, if any there be, why the decree

mentioned in said order should not be reversed and

speedy justice done to the parties in that behalf.
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WITNESS the Honorable EDWARD DOUGLAS
WHITE, Chief Justice of the Supreme Court of the

United States, this the 14th day of May, 1918, and of

the Independence of the United States the one hun-

dred and forty-first.

ROBERT W. JENNINOS,
Judge.

[Seal] Attest: J. W. BELL,
Clerk.

Service on behalf of L. H. Smith, William Alte-

mueller and Juneau Dairy of the above and foregoing

citation admitted this 15th day of May, 1918.

HELLENTHAL & HELLENTHAL,
One of Attorneys for Defendants and Appellees,

L. H. Smith, William Altemueller and Juneau

Dairy.

Filed in the District Court, District of Alaska,

First Division, May 24, 1918. J. W. Bell, Clerk. By

C. Z. Denny, Deputy. [127]

United States of America,

Territory of Alaska,

Division No. 1,—ss.

I hereby certify that I received the within citation

on the 23d day of May, 1918, at Juneau, Alaska, and

that I served the same on the 23d day of May, 1918, at

Juneau, Alaska, by delivering a copy thereof in the

within entitled action, prepared and certified to

by J. H. Cobb, Attorney for plaintiff, to the within

named defendant Merritt Pratt personally and in

person.

Marshal's Fees $3.00.
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Dated at Juneau, Alaska, May 23d, 1918.

J. M. TANNER,
U. S. Marshal.

By C. H. Passells,

Office Deputy.

In the District Court for Alaska, Division Number

One, at Juneau.

No. 1530--A.

GRACE MEYER,

vs.

MERRITT PRATT et al.,

Plaintiff,

Defendants.

Cost Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS:

That we, Orace Meyer, as principal, and Emery Val-

entine and , as sureties, hereby acknowl-

edge ourselves to -be indebted and bound to pay to

Merritt Pratt, L. H. Smith, William Altemueller and

the Juneau Dairy, a copartnership composed of K H.

Smith and William Altemueller, the sum of $2o0.00

to the payment of which sum, well and truly to be

mat we hereby bind ourselves and each of our hexrs,

recutl and Administrators, Jointly and severally,

firmlv bv these presents.

The condition of this obligation is such, however,

^WHEREAS, the ahove-hound Grace Meyer has ap-

pealed from the final decree in the above-entitled
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cause rendered by the District Court for Alaska, Di-

vision Number One, to the United 'States Circuit

Court of Appeals for the Ninth Circuit ; now if the

above-bound Grace 'Meyer shall prosecute said ap-

peal to effect and pay all costs and damages that may
be awarded against her on said appeal, then this obli-

gation shall be null and void ; otherwise to remain in

full force and effect.

WITNESS our hands this the 13 day of May, 1918.

GRACE MEYER,
By J. H. COBB,

Her Atty. of Record.

EMERY YA1.ENTINE,
The sufficiency of the above surety to the above and

foregoing bond is hereby approved.

ROBERT W. JENNINGS,
Judge.

Filed in the District Court, District of Alaska,

First Division. May 14, 1918. J. W. Bell, Clerk.

By , Deputy. [128]

In the District Court for the District of Alaska,

Division Niimher Owe, at Juneau.

No. 1530—A.

GRACE MEYER,
Plaintiff,

vs.

MERRITT PRATT et al..

Defendants.



Merritt Pratt et cd. 171

Praecipe for Transcript of Record.

To the Clerk of the District Court for Alaska,

Juneau, Alaska

:

Sir: You will please make up a transcript of the

record in the above-entitled and numbered cause on

appeal to the U. S. Circuit Court of Appeals for the

Ninth Circuit and include therein the following pa-

ipei'S, to wit

:

1916.

Oct. 14. Complaint.

" 24. Order.

" 25. Injunction bond.

Dec. 26. Amended complaint.

1917.

Mar. 20. Answer of Juneau Dairy.

Apr. 24. Answer of Merritt Pratt.

Aug. 7. Findings of fact and conclusions of law.

Aug. 10. Decree.

1918.

Bill of exceptions
;
petition for appeal; order allowing

appeal; assignment of errors; citation; appeal

bond ; this praecipe

;

Said transcript to be made up and certified to in ac-

cordance with the rules of the said Circuit Court of

Appeals and of this court now in force.

Dated this May 15, 1918.

J. H. COBB,

Attorney for Plaintiff and Appellant.

Filed in the District Court, District of Alaska,

First Division. May 18, 1918. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [129]
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In the District Court for the District of Alaska,

Division No. 1, at Juneau.

Certificate of Clerk U. S. District Court to

Transcript of Record.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, J. W. Bell, Clerk of the District Court for the

District of Alaska, Division No. 1, hereby certify that

the foregoing and hereto attached 129 pages of type-

written matter, numbered from 1 to 129, both inclu-

sive, constitute a full, true, and complete copy, and the

whole thereof, of the record, prepared in accordance

vdth the praecipe of plaintiff and appellant, on file

in my office and made a part hereof, in Cause No.

1530-A, wherein Grace 'Meyer is plaintiff and appel-

lant and Merritt Pratt and the Juneau Dairy, a co-

partnership composed of L. H. Smith and Wm. Alte-

mueller are defendants and appellees.

I further certify that the said record is by virtue of

an appeal and citation issued in this cause, and return

thereof and in accordance therewith.

I further certify that this transcript was prepared

by me in my office, and that the cost of preparation,

examination and certificate, amounting to fifty-six

and 25/100 dollars ($56.25), has been paid to me by

appellant.
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IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled court this

24th day of May, 191®.

[Seal] J. W. BELL,
Clerk.

By
Deputy.

[Endorsed]: No. 3160. United States Circuit

Court of Appeals for the Ninth Circuit. Grace

Meyer, Appellant, vs. Merritt Pratt, L. H. Smith,

William Altemueller and the Juneau Dairy, a Copart-

nership Composed of William Altemueller and L. H.

Smith, Appellees. Transcript of Record. Upon
Appeal from the United States District Court for the

District of Alaska, Division No. 1.

Filed May 31, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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BRIEF OF APPELLANT

STATEMENT OF THE CASE

Suit for an injunction and to quiet title to

sixty acres of land embraced in three unpatented

placer mining locations, the "Jim M", ''Jim O'D",

and "Jim D", being three claims of a contiguous

group of ten, one of which lies east of the three

in controversy, and the remaining six west of

them. These claims are situated about eight

miles northwesterly of the town of Juneau, Alaska,

within the mineralized zone known as the Juneau

Gold Belt, and lie along a mountain side with their

southerly ends extending into a flat, which flat fur-

ther south is bounded by Gastineau Channel. The

entire region is within the Tongass National For-

est. Appellant was plaintiff below, and we will

designate the parties hereinafter as plaintiff and

defendants respectively.

Plaintiff first went upon the ground, or its

vicinity, about August 1st., 1915. At that time it

was open, unoccupied, unclaimed public domain.

On August 2nd. plaintiff made an application to



the Forestry Department for the examination and

listing of 160 acres of land in this vicinity, for en-

try for homestead purposes. This 160 acres lies

mostly east and south of her subsequent placer lo-

cations, but there is a small conflict, estimated at

about 40 acres. The remaining area of the pro-

posed homestead is still open and unclaimed. Dur-

ing August and September, 1915, plaintiff was fre-

quently upon the ground, and about the middle of

September she discovered placer in the gravels at

points along the line where the mountain slope

meets the flat, and where small streams coming

down the mountain had cut through the moss and

muck of the surface. Upon the discovery of gold

plaintiff abandoned her intention of applying for

a homestead. She first located the ''Jim 0", the

most easterly of the group, and not in controversy,

and on September 19th. located the "Jim M"; on

October 24th. the "Jim O'D"; and on February

20th. 1916 the "Jim D". Her posting of notices

of location, marking of boundaries, and recording-

all conformed to the law, and no question as to

their sufficiency was raised in the Court belov/.

On October 3rd. 1915, defendant Pratt hauled

some material for building a garage onto the "Jim

M" claim, and the next day plaintiff by letter noti-

fied him of her claim on the ground. Pratt an-

swered the letter October 13, claiming the ground

as homestead and falsely stating that he had a



permit from the government to occupy it. This

was the first intimation plaintiff had that the

ground, or any part of it was adversely claimed.

In September 1916, while plaintiff was en-

gaged in opening a cut near the northerly end of

the "Jim O'D" claim, and on a part of the claim,

as it developed on the trial, not within the boun-

daries of the ground claimed by defendants, the

defendant Pratt assaulted her, and by personal

violence and threats, compelled the cessation of the

work. Plaintiff thereupon brought this suit at

first against Pratt alone, alleging in her original

complaint her ownership of the ''Jim M" and "Jim

O'D" claims, the adverse claim of defendant, and

that defendant had by personal violence and threats

stopped her v/ork thereon, and was threatening

personal violence against her and her employees if

work was resumed, all for the purpose, it was

further alleged of preventing the assessment work

being done for the current year, and thereby caus-

ing a forfeiture of the claims. The relief prayed

for was an injunction against such interference,

and the quieting of plaintiff's title. A temporary

injunction was granted. (Rec. 1-7).

The complaint was amended on Dec. 26th.

1916, by making the Juneau Dairy also parties de-

fendant, and by including the "Jim D" also in the

ffround sued for. (Rec. 8-10).

Defendant Pratt answered the amended com-
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plaint denying the mineral character of the land

and alleging "that he is the owner and possessed

of all of said land described in plaintiff's amended

complaint, having obtained his possession and own-

ership from the government of the United States

of America, and that he has made same his home

for a long period of time to-wit, since June 1915,

and prior to the time that said defendant ever

asserted any title or initiated any title to said

premises by the location of placer claims thereon

or otherwise claiming said lands that said land is

embraced within the homestead tract entered upon

by defendant under the sanction of the govern-

ment." (Rec. 14-15).

The Juneau Dairy answered that the partner-

ship claimed no interest of any kind in the prop-

erty described in the complaint, but in this con-

nection it avered "that L. H. Smith is the owner,

in possessionof, and entitled to the possession of, a

certain piece of real estate, part of which is in

conflict with the premises in dispute, the whole of

which premises claimed by L. H. Smith, is par-

ticularly described as follov/s, to-wit: Beginning

at a point eighty (80) rods north of the southeast

corner of Knutson's patented homestead; thence

north to the southerly line of Ruddy's homestead;

thence east eighty (80) rods; thence south to a

point directly east of the point of beginning ; thence

west to the place of beginning, all of which ground



is situated on what is known as the *'Bar", about

(8 1-2) eight and one half miles by way of wagon

road northwesterly from the incorporated limits

of the town of Juneau, Alaska." It was further

alleged that L. H. Smith was in possession as ten-

ant of the United States of a tract of 40 acres

described as lying immediately south of the above

tract, "part of which is in conflict with the prem-

ises in dispute." (Rec. 11-12.)

It will thus be seen that both defendants de-

fended as to, and claimed separately the entire 60

L-cies sued lor by plaintiff.

The case was tried by a jury, and at the close

of plaintiff's case, defendants moved for a non-

suit ''for the reason that plaintiff has not shown

sufficient title to the premises to maintain an ac-

tion to quiet title or to prove title to the ground in

dispute," which motion the Court denied. (Rec.

89-90).

On the conclusion of the evidence the Court

submitted to the jury four questions, to-wit:

Question No. 1. Did the plaintiff make a

discovery of gold on the land in controversy: If

so v/hen was the discovery made, and on what

claims?

Question No. 2. Did plaintiff mark the boun-

daries of the Jim M, Jim O'D, and Jim on the

ground so that the boundaries thereof could be

readily traced?
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Question No. 3. If you answer questions 1

and 2 in the affirmative then answer whether or

not the discovery of gold and the marking of the

boundaries preceded the permit granted to defend-

ant?

Question No. 4. Is the land incontroversy

more valuable as mining claim than it is for agri-

cultural or other purposes?

The jury failed to agree, and were discharged,

and thereupon the Court announced that it would

decide the case upon the merits without a jury.

(Rec. 152-153).

Plaintiff in writing then requested certain

findings of fact and conclusions of law, all of which

the Court refused, and exceptions to the rulings

were allowed. (Rec. 153-155..

The Court then made its own findings, and

conclusions of law, and entered a decree thereon in

favor of defendants.

ASSIGNMENT OF ERRORS

I.

The Court erred in refusing the prayer of the

plaintiff to make the following findings of fact:

^'On the 19th day of September, 1915,
the plaintiff made a valid discovery of gold
within the exterior boundaries of the 'Jim M'
placer claim and thereafter posted and re-



corded a proper location notice and marked the
boundaries thereof on the ground so they
could be readily traced."

11.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

"On the 26th day of September, 1915, the
plaintiff made a valid discovery of gold with-
in the exterior boundaries of the Jim O'D
Placer Claim, and thereafter on October 24,
1915, posted and recorded a proper location
notice thereon and marked the boundaries
thereof on the ground so they could be readily
traced."

III.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

"On the ISth day of October, 1915, the
j.Iaintiif made a (122) valid discovery of gold

on the Jim D Placer Claim and thereafter on
February 20, 1916, posted and recorded a
proper location notice thereon and marked the

boundaries thereof on the ground so they could

be readily traced."

IV.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact

:

"At the time of said discoveries posting

and m.arking the land was open unappropriat-
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ed public lands of the United States but with-

in the Tongass National Forest Reserve."

V.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

''Subsequently to the discoveries, mark-
ing and posting of the ground by the plaintiff

the defendants entered upon said ground, and
have since occupied a portion thereof for

homestead, grazing and dairying purposes;

and thereafter in the year 1916, procured per-

mits from the Forestry Supervisor for such
occupancy."

VI.

The Court erred in refusing the prayer of the

plaintiff to make the following finding of fact:

"Thereafter the Secretary of Agriculture
listed the lands claimed by the defendants
with the Secretary of the Interior as more
valuable for agriculture than for timber, and
recommended the same to be thrown open for
settlement."

VII.

The Court erred in refusing the prayer of the

pkintiff to make the following finding of fact:

"Ever since her locations the plaintiff
has maintained her possession, worked and
improved her claims in accordance with the
mining laws." (123).
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VIII.

The Court erred in refusing the prayer of the

plaintiff to make the following conclusions of law:

"By the locations of the mining claims

on the lands in controversy by the plaintiff,

such lands were segregated from the public

domain, so long as said claims were maintain-

ed and the mining laws complied with, and
were not open to entry and occupancy by oth-

ers, and no valid or legal claim could be initiat-

ed thereto.

IX.

The Court erred in refusing the prayer of the

plaintiff to make the following conclusions of law:

'The Permits issued by the Forest Super-

visor to the defendants gave them no rights

as against the prior locations and occupancy

of the plaintiff."

X.

The Court erred in refusing the prayer of the

plaintiff to make the follovdng conclusions of law:

"The plaintiff is entitled to a decree as

prayed for."

XL

The Court erred in that portion of the fourth

finding of fact made by it reading as follows:

"That said defendants entered upon said

lands and under said permits and the prefer-
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tial rights aforesaid are now and at all times
since their application, have been in possession

of said lands and have improved the same by
the building thereon of valuable houses and
out-houses and are using the same for graz-

ing, dairying and residential purposes, and
have paid rents therefor to the United States

at such times and in such amounts as by law
and regulations required," in this, that ac-

cording to the undisputed evidence the de-

fendants were only in the occupancy and only

had permits to a portion (124) of the land
claimed by the plaintiff and only paid rents

on a portion thereof, and the Court wholly
ignored the undisputed testimony of the vio-

lence of the defendants in attempting to re-

move the plaintiff from ground in her occu-

pancy to which they utterly failed to show any
rights whatsoever."

XII.

The Court erred in making finding of fact

Number five, reading as follows, to-wit:

'That after plaintiff had made her afore-

said application of date August 10, 1916, she

discovered in the beds of the watercourses
flowing from the mountains back of said prop-
erty a few colors of gold, and that she there-

upon staked (and recorded) a portion of said

land as mining claims. The Court finds, how-
ever, that the only discovery made on said
property was the finding of said few colors

of gold, that the same were of no appreciable
value, constituting nothing more than traces;
and that the same is totally insufficient as
a basis for the creation of a mining claim or
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location; and that the alleged mining location

was not made in good faith to acquire said

property for mining purposes but was made as
a pretense and subterfuge."

XIII.

The Court erred in making the following find-

ings of fact:

"That it has not been shown that said

property is mineral land subject to entry un-
der the mining laws of the United States, or
is land more valuable for the minerals therein

than for forest or agricultural purposes; but
that on the contrary the evidence on behalf of

the defendants shows that the land in question
is agricultural land."

XIV.

The Court erred in making the following con-

clusions of law, to-wit: (125).

"That plaintiff is not the owner or in

lawful possession of the land described in the

complaint, and has no title or possession to be

cleared or quieted; and that this suit is with-

out equity and should be dismussed with

costs."

XV.

The Court erred in trying and deciding the

case upon the theory that the issue to be tried by

it was as to whether the lands in controversy were

more valuable for the minerals therein than for
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forest or agricultural purposes instead of upon the

theory of prior possession, improvements and ap-

propriation under the laws of the United States,

in that the evidence having clearly established the

prior possession of the plaintiff, the discovery of

gold, proper marking, posting, and recording of

location notices, the plaintiff was entitled to such

possession until she had by development established

the valuable character of the deposits of gold in the

land contained, while the Court in effect has per-

mitted the defendants to forcibly enter upon the

possession of the plaintiff and stop such develop-

ment work prior to the time when the issue deter-

mined by the Court could have been properly or

fairly and equitably tried at all.

ARGUMENT

The assignments or error raise three points,

and the appellant earnestly contends that the decree,

and the proceedings upon which it is based, are

erroneous in three particulars:

First : The plaintiff having entered upon pub-

lic, open, unoccupied, unclaimed lands of the United

States, made a discoverey of gold thereon, posted

her notices of location, demarked her boundaries,

and taken actual pedal possession thereof, the

premises so located, and possessed, were segregated

from the public domain, and the right thereto be-
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came vested in the plaintiff, and the defendants ac-

quired no rights thereto as against plaintiff by

the subsequent permits issued by the Forestry De-

partment.

Second : The Court in trying and deciding the

case proceeded upon an erroneous theory of the

law in holding in effect, that plaintiffs locations

were void because the proof failed to show gold

in such quantity as to make the land more valua-

ble for mining than for agriculture; such question

being neither raised by the pleadings, nor properly

triable by the Court, jurisdiction over such an

issue being vested by law solely in the Land De-

partment.

Third: Plaintiff having shown prior posses-

sion under a claim of right and title, before de-

fendants could recover they must show a better

right; this they wholly failed to do in this: the

ground they claimed under the permits from the

Department was shown to only conflict in part

with the plaintiff's locations, and the proofs of

the defendants wholly failed to show the extent

of the conflict, or to point out what portion of the

ground sued for by plaintiff is covered by said

permits, and was too indefinite and uncertain to

support any decree in their favor. And the decree

is especially erroneous in that it in effect awarded

defendants land to which they had no shadow of

claim.

First: Plaintiff located her claims Sept. 19,
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1915, October 24, 1915, and Feb. 20, 1916, re-

spectively, (Rec. 22-29), and took actual pedal

possession of the ground. The location notices were

sufficient, and properly posted and duly recorded,

and the marking of the boundaries was properly

made; no contention to the contrary was made on

the trial in the Court below. The Court however,

held that the plaintiff's discoveries were ''totally

insufficient as a basis for the creation of a mining

claim or location," and "That it has not been

shown that said property is mineral land subject

to entry under the mining laws of the United

States, or is land more valuable for the minerals

therein than for forest or agricultural purposes."

(Rec. 19). Thus the Court erroneously cast the

burden upon the plaintiff of proving, not that she

had made a discovery, but that she had made a

discovery of a valuable mine. This, we earnestly

contend was error as applied to undisputed facts

of the case. The rule applied by the Court, gov-

erns only in contests before the land office on appli-

cation for patent between a mineral and agricul-

tural claimant, or where a mineral claimant has

located subsequent to the agricultural claimant.

Here the plaintiff located before the defendants

obtained their permits, which are dated respectively

May 24, 1916, and August 22, 1916, (Rec. 101 and

111) and before she knew that they had sent in

their applications. (It is true that Defendant Smith
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had a special use permit for a tract of 40 acres

lying south of his homestead claim dated Jan. 1,

1916, but this tract is manifestly not in conflict

with plaintiff's locations, since Smith's north line

is south of plaintiff's north line (Rec. 119), and

Smith's H. S. claim has a north and south dimen-

sion of 3960 feet while plaintiff's claims have an

extreme dimension of only 1320 feet). So far as

the ground actually in conflict is concerned, plain-

tiff perfected her locations before defendants oc-

cupied, or obtained any right to occupy. Under

these circumstances we think a discovery good as

betiveen rival mining claimants is good as to the

defendants. The question before the Court was

simply ivhich had the prior right of possession, not

who might be ultimately entitled to patent If we

are right in this contention there is but little diffi-

culty in the case. The plaintiff's locations were

within the Juneau Gold Belt, the great mineral

belt of Southeastern Alaska from which, the court

judicially knew as a part of the history of Alaska,

many millions in gold have been taken, both in

quartz and placer. The plaintiff testified that she

discovered placer gold within the limits of the

claims. (Rec. 30, 31, 32). She had spent $1,100.00

or $1,200.00 on tlie claims. Had induced a man

of means to send an expert to examine the ground,

and on the strength of this examination had been

able to lease or bond the property, but the lessee
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refused to go ahead with development until this

lititgation was stttled. Very little work had been

done on the claims. When plaintiff began work

in September, 1916, she was forcibly stopped by

defendants, and could not resume until the latter

part of October, when the Court granted her in-

junction. The season of active work was then

nearly gone.

Tom Dodson, an experienced miner, who

worked on the claims after the injunction was

granted in 1916, found gold and said it was "very

good working gravel; for a prospector in the habit

of prospecting it is good enough to prospect. The

formation of the gravel would justify prospecting."

(Rec. 77). "It is gold-bearing ground—no ques-

tion about that." (Rec. 78).

To corroborate the fact testified to by these

witnesses, that the ground was gold bearing, plain-

tiff had two experienced miners go out to the

ground on April 15, 1917, while the case was being

tried. "The conditions were bad to make a fair

test for gold; there was quite a lot of ice and snow

in the cuts, in fact most of the cuts were filled

up with it." (Testimony of Tom Ashby, (Rec. 69).

Nevertheless the witness found gold—said it was

mineral land. But the Court, carrying out the

theory of the comparative value of the ground for

mining or agriculture asked the witness: "Would

you say from your investigation there when you
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were on the ground that the property covered by

these claims is more valuable as a mining claim

than as agricultural land?"

To which the witness answered: "The only

way that could be determined would be to sink

to bedrock on it and investigate it there." (71).

Patrick Boyle (Rec. 71), had placer mined

8 or 10 years. He was on the ground at the same

time that Ashby was, and his testimony was sub-

stantially the same. It amounted to simply this

—

the ground is mineral ; they found gold in the grav-

el in the cuts. The witness further stated that

from what he saw there he thought an ordinarily

prudent man would be justified in going to work

on it.

Three witnesses for the defendants, examined

the ground on April 22nd., 1917. They panned sev-

en pans from five claims, and found gold, but

were of the opinion that the ground was valueless

for mining. This opinion, however, appears to

have been based upon a theory that the mountains

were laid down after the flat, and the flat extend-

ed under the mountain. They thought it more

valuable for agriculture.

Now what is a ''discovery" that will support

a mineral location on the public domain? Judge

Hawley has defined it as follows:

''When the locator finds rock in place con-

taining mineral, he has made a discovery within
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the meaning of the statute, whether the earth or

rock is rich or poor, whether it assays high or

low. It is the finding of the mineral in the rock

in place as distinguished from float rock, that

constitutes the discovery and warrants the pros-

pector in making a location." Book vs. Justice M.

Co. 58 Fed 106. This language, it is true, was

used with reference to a discovery on a lode. But

identically the same principle applies to a discovery

of placer. 2 Lindley on Mines, Sec. 437, 3rd. Ed.

And this Court speaking through Judge Ross has

said: "So, in respect to placer claims if a compe-

tent locator actually finds upon unappropriated

public land petroleum or other mineral in or upon

the ground and so situated as to constitute a part

of it, it is a sufficient discovery within the meaning

of the statute, to justify a location under the law,

without waiting to ascertain by exploration wheth-

er the ground contains the mineral in sufficient

quantity to pay." Nevada Sierra Oil Co. vs. Home
Oil Co. 98 Fed. 673.

"No Court has ever held that in order to en-

title one to locate a mining claim ore or commer-

cial value, in either quantity or quality, must

first be discovered. Such a theory would make

most mining locations impossible. 'Logically car-

ried out it would prohibit a miner from making any

valid location until he had fully demonstrated

that the vein, orlode of quartz or other rock in
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place bearing gold or silver which he had discov-

ered, would pay all the expenses of removing, ex-

tracting, crushing, and reducing the ore and leave

a profit to the owner. If this view should be

sustained it would lead to absurd, injurious, and

unjust results.' " 2 Lindley on Mines, Sec. 336.

And it may be added, that no Court, until the

decision in this case, by the District Court for

Alaska, has ever held that to locate a mining claim

a placer deposit of commercial value, either in

quantity or quality must first be discovered. Such

a theory would invalidate nine out of every ten

locations ever made in Alaska. Often many thou-

sands of dollars are spent, and several years' work

put in, before the deposits are sufficiently de-

veloped to demonstrate their value. In the mean-

time the locator, under the theory of the decis-

ion of the Court below, may have his locations

declared void, and his ground taken from him by

any one who might desire to use it for a cow pas-

ture.

We respectfuly submit that the testimony for

th€ plaintiff showed a valid discovery and a valid

location of her claims; that the testimony of the

defendants had no probative force to overcome this

proof, but at most merely tended to coroborate the

fact that the gravels carried gold; and the Court

should have so held.

And of course, if the plaintiffs locations were
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valid, then the ground from and after such loca-

tions, became segregated from the public domain,

and defendants could initiate no rights thereto.

Swanson vs. Kettler, 105 Pac. Rep. 1059.

Second : Conceding for the purposes of the ar-

gument, that at the time plaintiff was forcibly

stopped in the prosecution of her work by the de-

fendants, she had not made a discovery; yet she

had unquestionably posted her location notices, and

staked the ground and was searching for gold,

and in the actual pedal possession of the ground.

Under these conditions had she no rights? Should

the Court have refused her all redress against the

high-handed acts of the defendants? Mr. Justice

Miller, sitting at circuit, has, we think, answered

the query:

"A prospector on the public mineral do-

main may protect himself in the possession

of his pedis possessionis v/hile he is searching

for mineral. His possession is good against
all the world, except the Government of the

United States." Grossman vs. Pendery 8 Fed.
694.

Third: The principle announced in Grossman

vs. Pendery applies with peculiar force to the last

point upon which we ask for a reversal. For, con-

ceding the plaintiff to have made no discovery,

and that the permits issued by the Forest Super-

visor to the defendants gave them a superior right

of possession to the ground embraced in such per-
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mits, yet such permits certainly did not entitle de-

fendants to forcibly interfere with the plaintiff's

possession of ground outside the area covered by

the permits. Yet that is what the defendants as-

sumed a right to do; that is what they did, and

that is what primarily made it necessary for the

plaintiff to appeal to the Court. For while each

of the defendants claimed separately in their plead-

ings, the entire ground embraced in the plaintiff's

locations, and relied upon the permits from the

Forest Supervisor to establish such claim, yet the

permits do not cover all of plaintiffs locations.

None of the plaintiff's placer workings is within

the area covered by either of the defendant's per-

mits. Pratt testified that of the three claims of

plaintiff he claimed ^'probably 2-3". (Rec. 106).

Smith testified that none of the cuts were on his

ground. (Rec. 119). But neither knew where

their boundaries were with reference to the plain-

tiff's claims, and there is no evidence by which

the Court could locate their boundaries. We have

then a case where the defendants forcibly inter-

fered with the plaintiff's work and possession,

ordered her employees off the premises, and "in

tended to keep them off with whatever force was

necessary." (Rec. 106) yet they failed to show

any claim whatever to the ground on which this

high-handed proceeding took place, or to show

v/ith ^ny certainty the partial conflict that does
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exist. In other words, the defense upon which the

defendants relied, failed in the proof, as to a part

of the premises, and failed to show with any cer-

tainty to what part of the premises the defense

did apply.

That is to say; if plaintiff's claims and pedal

possession were good as against a mere intruder,

and it was necessary for defendants to prove their

permits at all, then the permits operated as a de-

fense only to the extent of the ground they em-

braced; and if the defendants left their proofs so

uncertain that this could not be asecrtained then

there was a complete failure of defendants' proofs.

The Court met this situation by finding ''said

portions for which said (defendant's) application

was made embraced the land described in the com-

plaint." (Rec. 17, part of Finding No. II). This

is not only not supported by any evidence but is

contrary to the evidence of the defendants them-

selves as we have pointed out. But the Court's

failure to understand the evidence at all, is clearly

shown by the further recital in the same finding

that the homestead application sent in by the plain-

tiff in August, 1915, as for the ''same land as is

described in said Pratt's application. Yet plain-

tiff's application was for 160 acres being bounded

by right lines of 160 rods each on three sides and

by a meander line on the other. (Rec. 54), while

Pratt's application was for an irregularly shaped
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tract of only 66.75 acres. (Rec. 99).

We respectfully, but earnestly ask that tbo

decree of the Court below be reversed, with direc-

tion to enter a decree for the plaintiff, or for other

directions as to the Court may seem proper.

J. H. COBB,

Attorney for Appellant,

Grace Meyer.
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Statemeni of Facts.

This is a suit in equity brought by the appellant

against the appellees for an injunction and to quiet

title to three alleged mining claims. The gromid

in dispute is situate in the Tongass National Forest

Eeserve and is claimed by the defendants as agri-

cultural ground.

On the twenty-ninth day of June, 1915, and the

fifth day of August, 1915, defendants L. H. Smith

and Merritt S. Pratt, respectively, made applica-

tions to the Secretary of Agriculture, as prescribed



by laAY, for the examination and listng ^Yth the

Department of the Interior of certain portions of

the national forest with the bona fide desire, intent

and purpose on their part of procuring said portions

to be restored to the public domain and opened for

homestead entrj^ with preferential rights in them-

selves. The portions for Avhich such applications

were made embraced the land described in th(; com-

plaint. {See second finding of fact, page 156; evi-

dence L. H. Smith, page 107, et seq., and evidence

Pratt, page 96, et seq.)

A similar application was made on August 10,

1915, by the plaintiif (appellant) for the same land

as is described in the Pratt application but she was

on the fourteenth day of April, 1916, informed by

the Department of Agriculture that since two

applications for the same area cannot remain of

record, the preference must be given to the prior

application and her application was accordingly

cancelled. (See second finding of the court, page

156, and evidence Weigle, Eecord, page 121.)

As soon as practicable after the receipt by the

Department of Agriculture of the applications of

the defendants the department caused an exam-

ination to be made of the status and character of

the lands applied for with a view of determining

whether or not the same should be restored to the

public domain and made subject to homestead entry.

Pending the determination of that question special

use permits were issued to the defendants by the

Department of Agriculture authorizing them to



enter upon, use and occupy the tracts of land for

purposes of agriculture, grazing and residence. The

defendants entered upon the lands and, under the

permits so issued, into the enjoyment of the prefer-

ential rights thereby granted and were at all times

since their application, in the possession of said

lands and improved the same by the construction

of valuable houses and out-houses and used 'the

same for grazing, dairy and residential purposes

and they have paid rent therefor to the United

States at such times and in such amounts as by law

and regulations required.

On the twenty-second of September, 1916, the

lands were, as the result of the examination made
by the department, duly and regularly listed with

the Secretary of the Interior and made subject to

homestead entry and defendants at the time of the

trial and at all times mentioned in the findings of

the court were possessed of said land and claimed

the same as agricultural land. {See fourth finding

of the court, page 157 ; evidence Pratt, Record, page

96, et seq., evidence Smith, Record, page 107 et seq.)

The property claimed in the complaint consists

of three alleged mining claims situate within the

tracts applied for by Smith and Pratt as above

described. These claims are claimed by virtue of

certain locations made by the plaintiff based on

alleged discoveries of gold within the claims during

and after September, 1915. These alleged discov-

eries of gold were made by plaintiff after she had

made application for the land under date of August



10, 1915, similar to the applications previously

made by Pratt and Smith to the Department of

Agriculture asking that she be permitted to enter

the land as agricultural land. The alleged dis-

coveries made by her were made in the beds of

water courses flowing from the mountains back of

the property and consisted of a few colors of gold.

The court found, however, and the evidence clearly

showed that the only discoveries made by her on

the property consisted in the finding of these few

colors which were of no ap]3reciable value and con-

sisted of nothing more than traces and were such

as to be totally insufficient to form the basis of a

mining location. And the court further found that

the alleged mining locations w^ere not made in good

faith to acquire the property for mining purposes

but were made as a pretense and subterfuge. {See

finding of the court number five, page 157, et seq.)

Witnesses for the defendants testified that the

ground had no value as mineral land and that

the discoveries made were not such as would war-

rant an ordinarily prudent man in expending either

labor or money in the further development of the

ground with the reasonable hope and expectation

of finding a paying mine. (See evidence Buck,

Record, page 126, 127 and bottom of page 130;

evidence Rudy, Record, pages 135, 136, 137; evi-

dence Burr, Record, page 141, top of page 142.)

On the other hand, the witnesses testified that the

land was valuable as agricultural land. Mr. Rudy,

a man of a high order of intelligence as the record



shows who has an adjoining homestead, testified

that the homesteads were quite valuable for agri-

cultural purposes and the soil was very fertile and

able to produce and that there was a market for

anything that could be raised. {See Record, page

138.) Other witnesses gave testimony to like effect.

{See evidence Skuse, page 151.)

The court further found that it had not been

shown that the property in question is mineral land

or more valuable for mineral than agricultural

purposes but that, on the contrary, the evidence on

behalf of defendants show^ed that the land in ques-

tion was agricultural land. {See finding number

six, page 115.)

The tracts claimed by each of the defendants

were described in the permits issued by the depart-

ment and delineated upon plats accompanying these

permits, all of which were received in evidence.

The defendants in testifying on their own behalf

testified that they had difficulty in determining the

exact locations of the mining claims and did not

know the exact boundaries, being unable to find

the stakes. {See evidence Smith, page 107 ; evidence

Pratt, pages 105, 106.) Mr. Metcalf, a surveyor

called by the plaintiff, confirms the testimony that

many of the stakes were out and it was difficult to

locate the ground. {See evidence Metcalf, page QQ.)

It may here be added that a portion of the land

claimed by Smith w^as also purchased by him from

Indians who had previously laid a claim to it. The

purchase price according to the deed which is in
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evidence was five hundred dollars. This purchase

from the Indians was made by Smith, as the record

shows, because the rules of the Forestry Depart-

ment required that the Indian title be acquired

before the government would permit the entry by

Smith.

Argument.

Counsel for appellant raises three j)oints in his

brief which we will discuss in their numerical order.

First. The first point is stated as follows:

"The plaintiff having entered upon public,

open, unoccupied, unclaimed lands of the United
States, made a discover}^ of gold thereon, posted
her notices of location, demarked her bound-
aries, and taken actual pedal possession there-

of, the premises so located, and joossessed,

were segregated from the public domain, and
the right thereto became vested in the plain-

tiff, and the defendants acquired no rights

thereto as against plaintiff by the sul^sequent

permits issued by the Forestry Department."

In comiection with the discussion of these points

it must be borne in mind that both the defendant

Smith and the defendant Pratt initiated their

right not only long before Miss Meyer located her

mining claims but before she attempted to initiate

any right whatsoever. Smith and Pratt made

application to the Agricultural Department to

enter this land on the twenty-ninth day of June,

1915, and the fifth day of August, 1915, respectively.

That was before Miss Meyer had done anything.



Some days after the Pratt application had been

made Miss Meyer made a similar application, and

not until September 19, 1915, did she locate her

first mining claim. The second was located on

October 24, 1915, and the third, February 20, 1916.

Clearly when the applications of Smith and Pratt

were allowed by the department their right related

back to the time when the applications were made.

Not only this, but about the first of September, 1915,

before Miss Meyer had made any location Mr.

Smith placed a man at work upon the ground and

in that manner took possession of it. Prom the

time that he so took possession up to the time of

the trial he had been on the ground continuously.

{See evidence Smith, Becord, i^age 113.)

Mr. Pratt testified that he built a garage on the

land in the latter part of September and occupied

the land ever since. {See Record, page 103.)

The rights of Smith and Pratt there as agri-

cultural claimants had been initiated before the

appellant made any attempt to locate the claims.

For surely it cannot be held otherwise than that a

permit of the character here discussed relates back

to the time the application is filed therefor, at least

as against third parties. Counsel for appellant

takes the court to task for having found that the

discovery made by the appellant was not sufficient

under the circumstances of the case to form the

basis of a mineral location and contends that the

court erroneously cast upon the plaintiff, that is

to say the appellant, the burden of proving not that



she had made a discovery but that she had made

a discovery of a valuable mine. Now the fact is

the court did uot do anything of the kind. The

court did not hold her locations invalid because

she had not discovered a valuable mine but because

she had made no discovery at all and for the further

reason that the locations themselves were not made

in good faith for the purpose of locatmg mineral

land but merely as a subterfuge.

This is a controversy between a mineral and an

agricultural claimant and the rule relating to

discovery in such cases is far more strict than that

which relates to discovery in controversies between

mineral claimants. Originally, under the rules of

the miners before the mining law was enacted, the

sole question seemed to be whether or not the land

in such cases was more valuable for mineral or

agricultural purposes. A rule which found its origin

in the general principle underlying the miners'

rules: that the public resources should be devoted

to the use to which they were best adapted so as

to promote the greatest good. While this rule of

the early miners was not expressly written into

the mining law, the courts and the land department

having it in mind have adopted a rule under which

a mineral claimant claiming land also claimed for

agricultural purposes is required to make a showing

that he has a fairly good prospect of gold and

that his discovery is such as to justify a person of

ordinary prudence in further expending labor and

improvements with a reasonable prospect of success.



This exact question was before this court in the

case of Steele v. Tanana Blines, 148 Fed. 678.

In that case the appellant claimed that the

appellee went upon a mining claim previously

located b}^ him as a placer claim and graded for a

light of way designed for use in connection with

the operation of a railroad. The appellant in that

case just as the appellant in this case found colors

of gold by panning. One of the witnesses for the

appellant in that case testified not only that he had

found colors but that the result of his pamiing

*' showed colors of gold in each instance and many

of such pans showed what miners and prospectors

are in the habit of calling good prospects of gold".

The case was in all respects like the case at bar

except that the showing of a discovery was much

stronger in that case than in this one. In passing

upon the sufficiency of the discovery in that case

Judge Gilbert speaking for this court said:

''The sum and substance of this evidence
is not that gold had been discovered on the

claim in such quantities as to justify a person
of ordinary prudence in further expending
labor and improvements with a reasonable
prospect of success but that colors of gold had
been found which were fairly good prospects

of gold. Doubtless colors of gold may be found
by pamiing in the dry bed of any creek in

Alaska ancl miners upon such encouragement
may be mlling to further explore in the hope
of finding gold in paying quantities. But such
prospects are not sufficient to show that the

land is so valuable for mineral as to take it out

of the category of agricultural lands and to

establish its character as mineral land when
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it comes to a contest between a mineral claim-

ant and another claiming the land under thein

laws of the United States.
?>

The court cites Chrisman v. Miller, Lindley on

Mines and the rulings of the Land Department,

which clearl}^ support the view expressed. This case

being on all fours with the case at bar we do not

deem it necessary to further discuss the matter.

Second. The second point made by the appellant

is stated as follows:

"The Court in trying and deciding the case
proceeded upon an erroneous theory of the

law in holding in effect, that plaintiff's loca-

tions were void because the proof failed to

show gold in such quantity as to make the land
more valuable for mining than for agriculture;

such question being neither raised by the

pleadings, nor properly triable by the Court,

jurisdiction over such an issue being vested

b}^ law solely in the Land Department/'

In reply to the statements of counsel in con-

nection with the first point discussed the matters

here referred to have been in effect answered. The

court did not hold the locations void because the

proof failed to show gold in such quantities as to

make the land more valuable for mining than for

agricultural purposes but, as has already been

stated, held the view that the finding of colors such

as was testified to b}^ the witnesses was not a

sufficient discovery to form the basis of a location

under the circumstances in the case, the issue being

between a mineral and a non-mineral claimant.
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The contention of counsel that such question was

not triable by the court but that jurisdiction there-

over is vested solely in the Land Department is

without merit. It may be true that when applica-

tion for ]3atent is made and ancillary proceedings

are commenced in the courts to determine the

questions relating to possession, the Land Depart-

ment remains the sole judge as to the character of

the land. But this is not such a proceeding. This

proceeding is independent of any proceeding in the

land office. It is not brought in aid of patent pro-

ceedings or in aid of an adverse filed in connection

with such proceedings. It is an ordinary suit to

quiet title and in such proceeding the jurisdiction

of the court to try the questions coming before it

affecting the merits of the controversy is complete.

In the case of Steele v. The Tanana Mines Rail-

wa<y Company, this court in a case in all respects

like the one at bar, applied the rule here contended

for and we do not believe that any court has ever

held that it had no jurisdiction to apply that rule

in an ordinary proceeding before it, such as the

proceeding in the ease at bar or in the case of

Steele v. Tanana Mines Raihva/y Company.

Third. The third point is stated by counsel for

the appellant as follows:

"Plaintiff having shown prior possession

under a claim of right and title, before de-

fendants could recover they must show a better

right; this they wholly failed to do in this:

the ground they claimed under the permits from
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the Department was shown to onl_y conflict in

part with the plaintiff's locations, and the
proofs of the defendants wholly failed to show
the extent of the conflict, or to point out vrhat

portion of the ground sued for by plaintiff is

covered by said permits, and was too indefinite

and uncertain to support any decree in their

favor. And the decree is especially erroneous
in that it in effect awarded defendants land to

which they had no shadow of claim."

In reply to what is said by counsel in relation to

the point attempted to be made, it is only necessary

to state that counsel has received an erroneous

impression not only of the evidence but also of the

effect of the decree. The decree does not award the

defendants anything. There was no cross-bill and

no decree in their favor. The plaintiff appellant

asked that her title be quieted; the court found

that she had no title to the claims and accordingly

dismissed the bill .

The exact location of appellant's mining claims

may under the evidence be a matter of conjecture

because the surveyor who surveyed the claims for

her testified that he had difficulty in finding the

corners as many of the stakes were out. {See

evidence Metcalf, Eecord, page 66, et seq.)

The witness Pratt, page 106, testified:

"I have never seen anything but the upper
stakes yet. I don't know who cut down the

stakes. I didn't and know nothing about it."

And the witness Smith, at page 107, testified

as follows:
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"I have not been able to definitel}' establish

the ground sued for in this suit and described
in the complaint. 1 have attempted to."

But v/hile the exact location of appellant's mining

claims may be left in doubt by the evidence there

is no doubt as to the location of the agricultural

claims of the defendants Smith and Pratt. They

are described in the applications and in the use

permits and are definitely located on the plats

accompanying the permits which are in evidence.

{See plat, Record, page 116; plat. Record, page 99,

also the use permits which accompany the plats.)

From the CAddence before it the court found

that the land embraced within the permits of the

defendants included the land described in the com-

plaint. {See finding two, page 156.)

Counsel saj^s that the court must have failed to

understand the evidence at all because the finding

number two also states that the plaintiff's home-

stead application was for the same land previously

applied for by Pratt. Plaintiff's application was

for one hundred sixty acres while Pratt's applica-

tion was for an irregularly shaped tract of only

66.75 acres. Surely we see no reason why the

plaintiff's one hundred sixty acres could not in-

clude Mr. Pratt's 66.75 acres. That the court was

correct in so finding is evidenced from the fact that

the Land Department made identically the same

finding after examining the ground and denied the

appellant's application on the gTound that her

application was made subsequent to that of Pratt.
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Nor is this matter at all material in view of the

fact that appellant had made no valid discovery.

For if she had made no valid discovery she had

no valid right to any land embraced mthin her

claims, and the court not having found a decree

in favor of the defendants but having merely dis-

missed the bill of complaint for want of equity,

the appellant could in no wise be injured.

We think, however, that the evidence offered by

the defendant shows as clearly as it could be shown,

having in view the descrix)tion in the complaint,

that all the land embraced within the area described

in the complaint is embraced within the area

claimed by either one or the other of the defend-

ants; that is to say, the appellees.

For the reasons stated w^e ask that the decree of

the lower court be affirmed.

EespectfuUy submitted,

J. A. Hellenthal,

Simon Hellenthal,

Counsel for Appellees. 4? ^
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